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PREFACE
“The Best Practices of the Best Dealmakers” is a joint venture between Merrill
DataSite® and the M&A Advisor, built on the shared aspiration to explore the
finest methodology behind successful dealmaking, coupled with the intention
of approaching the subject directly, sourcing insight and expertise from those
who close the deals.
Merrill DataSite® has spent many years supporting the best practices of the
M&A industry. Having gained knowledge through experience, we position
ourselves as a partner and educator to the industry and those within it.
We produce and share academic white papers and how-to guides with our
customers in mind to keep them informed of industry trends while offering
practical instruction on how to overcome challenges within the market.
The M&A Advisor, our partner in this endeavor, works to recognize and
promote the achievements of the best deal teams, firms and dealmakers in the
industry. As an award-winning service ourselves, it seemed a natural extension
to collaborate on setting forth the principles of successful dealmaking and to
share that information broadly in a comprehensive guide.
Although there are many textbooks that discuss dealmaking from an academic
perspective and there are many books written by the titans in this industry,
there are none that simply relate to the tried-and-true methodologies of
the many people who are successful in this business day-to-day. Our goal
is to provide M&A professionals with an essential and timeless dealmaking
reference tool.
The result is this series, which chapter by chapter confronts key dealmaking
challenges and explores successful methodology weaved together with crucial
advice from expert practitioners along with examples of both failed and
successful mergers and acquisitions.
We are deeply indebted to the numerous colleagues and peers who provided
invaluable guidance, input and hard work to make this book possible.
We would like to thank Roger Aguinaldo and David Fergusson of the M&A
Advisor for having the foresight to realize the value of this endeavor and for
sharing their resources, contacts and knowledge throughout this project. We
would like to recognize and thank Paula Heikell for her incredible patience,
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resourcefulness and dedication to this series. Paula took a series of interviews and
research and compiled them into a readable, comprehensive wealth of insight and
information. With her exceptional writing skills, we were able to see this project
through from conception to fruition. Additionally we want to thank the Merrill
DataSite® team (Catherine Malone and Kristina McPhee) for the long hours and
constant vigilance to the project – making sure we remained on task and relevant.
Finally, we would also like to thank all the M&A, reorganization and financing
professionals who contributed to this series, specifically:

■■ James E. Abbott, Partner, Seward & Kissel, LLP
■■ Barbara B. Atkeson, MBA, Consultant, Bennett Partners
■■ René-Pierre Azria, Founder and CEO, Tegris Advisors LLC
■■ Mark G. Brady, Global Head of Mergers & Acquisitions,
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■

William Blair & Company
Gerald P. (“Jerry”) Buccino, Chairman and CEO,
Buccino & Associates, Inc.
John Wm. (Jack) Butler, Partner, Skadden, Arps, Slate, Meagher & Flom, LLP
John K. Castle, Chairman and CEO, Castle Harlan, Inc.
Francisco J. Cerezo, Partner, Foley & Lardner, LLP
Kathryn Coleman, Partner, Hughes, Hubbard & Reed
Timothy Coleman, Senior Managing Director, Blackstone
Joyce M. Demonteverde, Vice President, Castle Harlan, Inc.
Harry Durity, Senior Advisor, New Mountain Capital, LLC
Joseph Durnford, Founder and Chief Executive Officer, JD Ford & Company
Randall S. Eisenberg, Managing Director, AlixPartners
Al Ernest, Principal, East West Associates
John Ferrara, President and Managing Partner, Capstone Partners, LLC
Robert L. Filek, Senior Managing Director, FTI Consulting
Marcel Fournier, Senior Managing Director, Castle Harlan, Inc.
Martin E. Franklin, Executive Chairman, Jarden Corporation
Kenneth A. Gerasimovich, Shareholder, Greenberg Traurig
Brad Gevurtz, Head of Investment Banking, D.A. Davidson & Co.
Edmund Glass, Senior Advisor, Tegris Advisors LLC
Michael S. Goldman, Founding Partner, TM Capital
Jeff Golman, Vice Chairman, Mesirow Financial
Jay K. Greyson, Managing Director and Principal, Vetus Partners, LLC
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■■ Marcello Hallake, Partner, Jones Day
■■ Meagan Hardcastle, Managing Partner, Harmon Partners, LLC
■■ James M. Hill, Executive Chairman, Benesch Law
■■ Peter S. Kaufman, President and Co-Founder, Gordian Group
■■ Melissa Kibler Knoll, Senior Managing Director,
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■
■■

Mesirow Financial Consulting LLC
Henry S. Miller, Chairman, Marblegate Asset Management
Albert A. Notini, Senior Advisor, New Mountain Capital, LLC
Patrick M. O’Keefe, Founder and CEO, O’Keefe
Henry S. Owsley, Co-Founder and Chairman, Gordian Group
Chris Picone, President, Picone Advisory Group, LLC
Dr. John J. Piret, D.Sc., AVA, Newbury Piret & Co.
Anthony G. Polazzi, Managing Director, Sun Capital Partners, Inc.
John Potter, Partner, PwC
Skip Prichard, CEO, SkipPrichard.com and Principal, Altimeter Group
Geoff Raicht, Partner, Proskauer
Euan Rellie, Joint Founder & Senior Managing Director,
Business Development Asia
Andrew Rice, Senior Vice President, The Jordan Company
David Roady, Senior Managing Director, FTI Consulting
Wilbur L. Ross, Jr., Chairman and CEO, WL Ross & Co. LLC
Selig Sacks, Partner & Co-Chair - U.S./Greater China Corporate Practice,
Foley & Lardner, LLP
David S. Schaefer, Managing Partner, Loeb & Loeb LLP
Mark Sirower, Principal, Deloitte Consulting
Marshall Sonenshine, Chairman and Managing Partner,
Sonenshine Partners
Robert Strang, CEO, Investigative Management Group
Stephen J. Toy, Managing Director, WL Ross & Co. LLC
Alex Vacca, Ph.D., Corporate Director, Global Security Company

Their expertise, practical guidance, enthusiasm for their craft, and willingness to
share their knowledge have proved invaluable.		
Richard A. Martin, Jr.
Senior Director
Merrill DataSite®
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FOREWORD
was delighted when The M&A Advisor and Merrill DataSite® shared
the concept for this book with me a little more than a year ago.
I’ve read many texts on the various aspects of M&A over the years
but seldom have seen one that was built on anything like this - an insightful
dialogue in which 51 of the top M&A dealmakers discuss what it takes to
achieve success.
For my part, my strategy has been to focus on acquiring fairly priced
companies with defensible market positions that will fare well in good times
and bad. I think that by keeping your nose to the grindstone and reviewing a
large number of prospects, out of every 1,000 or so investment opportunities,
a few will appear that have good qualities, even in relatively difficult times.
This approach has enabled my firm, Castle Harlan’s acquisitions to do well. But
that’s my strategy, not necessarily one shared by all my peers.
There is no “one size fits all” in the M&A strategy, which is why it is so
important to be able to tap into the minds of our colleagues. As even the most
senior dealmakers would agree, the most accomplished of us are usually those
who never stop learning, no matter how advanced they are in their field. This
book puts valuable insights of 51 leading dealmakers right at your fingertips.
Further, the dealmaking process is always oscillating because of the
constant fluctuation of financial markets, combined with frequently changing
tax, antitrust, and securities laws. These factors in conjunction with changes of
Generally Accepted Accounting Principles mean that the optimal terms and
structure of a transaction are in constant flux. As a result, the 51 dealmakers
bring insight into how deals are completed when the environment around this
process is in constant fluctuation.
It is pleasing to see that so many of my colleagues and peers have
joined me in contributing their knowledge to this project. The M&A Advisor
and Merrill DataSite® have succeeded in setting the stage for a dynamic,
ongoing exchange of ideas on the mastery of M&A. I look forward to the
continuation of this important dialogue.

I

John K. Castle
Chairman and Chief Executive Officer
Castle Harlan
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INTRODUCTION
n the fall of 2011, we embarked on a journey – a quest of sorts –
to ask, listen and report on the best practices of the most active
M&A professionals. As an industry, the recovery of M&A was still
lagging behind the other financial services sectors. However, while the pre2008 market volume highs seemed well outside our reach, we were witnessing
continued and consistent high performance from the best-in-class dealmakers.

I

M&A dealmaking is an art and a science, a profession that cannot be taught
from a single textbook. Mergers and acquisitions are, at the heart, driven
by both our tangible and intangible motivation to buy or sell a company, a
division, even sometimes a vision. The most successful dealmakers are those
who have mastered the mechanics and the more subtle human aspects of
making a deal happen. And, as any experienced dealmaker will tell you, there
is no shortcut.

Our Process
Through the course of the last 18 months, we conducted in-depth interviews
with 51 of today’s most experienced and successful M&A transaction
professionals – a group of individuals who’ve been involved with thousands of
deals worth hundreds of billions of dollars.
We thought to ask the leading buyers, sellers, attorneys, accountants,
investment bankers, and consultants what it takes to consistently achieve
success. What are the most important elements in their own personal formula?
Is it education? Experience? Instinct? What strategies are tried and true? What
tactics are working most effectively now?
We were very appreciative of the candor of the contributors and their
willingness to share insights and recommendations with other dealmakers in
pursuit of the same success.

The Result
We have learned, not surprisingly, that these wise contributors subscribe
to a common belief - there is no single prescribed path to success.
Wilbur L. Ross of WL Ross & Company has achieved success by focusing
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his arsenal of finely tuned business fundamentals on certain industry sectors
and avoiding distraction. John K. Castle, founder of Castle Harlan, with
decades of successful transactions to his credit, attributes his success, first and
foremost, to “hard work. There’s no substitute for that” in his words. Marshall
Sonenshine of Sonenshine Partners believes that one of the most important
keys to success is “being able to survive the changes in the business so that
you can stay in the game long enough to see lots of different deals.” Veteran
attorneys James Hill of Benesch Law and Kenneth Gerasimovich of Greenberg
Traurig, meanwhile, credit their success to thorough preparation and their
ability to work well with colleagues.
All of the individuals we spoke with had one trait in common – they are lifelong learners who never assume they have all of the answers. Even if they have
achieved the status of being named a “legendary” dealmaker, they continue
their pursuit of knowledge.
What we are most thankful for is that the contributors are not only committed
to excellence in their own performance but that they willingly share what they
believe are important skill sets that led to their success.

The Structure
This book has been designed to provide you, a student of M&A, an interactive
guide to the specific topics and individuals that will be of most interest to you.
In addition to the detailed table of contents, we have created an index to help
you navigate through its pages.
The contents follow the progression of the M&A life cycle, from the definition
of the M&A acquisition strategy through target identification, due diligence,
negotiation and integration. And it features a special section on Distressed
Investing, Restructuring and Turnarounds.
The electronic version of this book features video interviews with expert
dealmakers who have contributed to each section. We have also included three
expert round-table sessions from M&A Advisor Summits held earlier this year
featuring M&A industry stalwarts discussing market trends and key issues
facing dealmakers now.
We hope you enjoy the experience.
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“There should be no deal before there is a strategy. A deal is only
one method to accomplish a strategy.” ~ Harry Durity

Part 1: Best Practices for Creating a Winning
M&A Acquisition Strategy
Introduction
ergers and acquisitions have played an increasingly prominent role
in corporate growth strategies in recent years, a trend that is likely to
keep growing. Many companies view M&A as a viable mechanism
to more quickly achieve a number of objectives – to grow their product line,
enter into new markets, and fuel long-term corporate growth. Done well, it has
proven to be a very effective strategy.

M

Nonetheless, executing a value-creating M&A strategy is far from easy. As
numerous market studies have pointed out, for many companies, M&A
activities have often resulted in eroding, rather than creating value. Several
reasons for failure have been cited: a lack of proper due diligence, poor
understanding of the post-merger integration process, and external factors
brought on by changes in the global market.
One of the most important measures of a company’s ability to succeed in the
M&A market is the presence of a well-defined investment thesis and strategy.
Taking the time to develop an investment thesis seems like a basic requirement
for every investor, but many companies venture into the M&A marketplace
without a plan. In fact, in a recent study, Bain & Company surveyed 250
senior executives who had been involved in sizable acquisitions. More than
40 percent admitted they had no investment or strategic thesis behind their
transactions.1
However, certain companies have established a successful M&A track record.
What makes these companies successful? Focus, commitment and experience.
Companies that have consistently yielded the best returns tend to be frequent
acquirers that have implemented M&A activities according to a strategy, and
are also careful students of their own work. They focus on what they do well,
and they apply what they learn from each acquisition to refine their overall
strategy.
1. David Harding and Darrell Rigby, Bain & Company, Winning in Turbulence: Pursue Game-Changing M&A and Partnerships (Boston: Harvard
University of Business Press, 2009).
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Successful acquirers that focus on enhancing or leveraging their
distinctive capabilities are rewarded in shareholder return.
ADP, a multi-billion-dollar company and one of the world’s largest providers
of business outsourcing solutions, offers an excellent example of how much
value a company can realize when its M&A acquisition plan is firmly anchored
to a strategic plan. Harry Durity, Senior Advisor at New Mountain Capital
and former Senior Vice President of Worldwide Business Development for
ADP, led ADP’s team through 120 transactions in a 10-year period, yielding
a compounded annual return of 20 percent for ADP’s shareholders over
that period. Durity believes ADP was able to establish a high return for its
shareholders as a result of developing its M&A acquisition strategy and taking
the time to evaluate its performance on past transactions.
“Our board of directors was committed to continued improvement in our
M&A process, and as part of this focus, asked the management team to review
all the acquisitions completed over that 10-year period,” Durity said. “We
went through a very detailed analysis and learned a lot about how good we
were – or were not – at defining our strategies, identifying targets, doing the
nuts and bolts due diligence, and integrating our acquisitions. What it came
down to was this – what level of return did the shareholders receive for the
capital they invested? While not every transaction was a
complete success, and there were two or three that were
in the failure column, we still generated a compounded
annualized return of approximately 20 percent across
all of the deals. We also identified areas of strategy,
Harry Durity,
deal process, and post–merger integration that needed
Senior Advisor,
New Mountain Capital
further refinement.”
One critical key to success, noted Durity, was the company’s commitment
to adhering to its strategy to guide all M&A decisions. “‘Strategy first’ was
a key factor,” Durity said. “I won’t tell you that we nailed it every time for
every deal, but more often than not, the strategy preceded the deal.” The
second factor was the board and management team’s willingness to analyze
their own performance and commitment to make changes for improvement.
“For example, as part of this, we discovered that we were not very good at
integrating our acquisitions into the culture of ADP and this diminished
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post-merger returns,” Durity said. “So we did a comprehensive study of how
other acquisitive companies accomplished their integrations and decided
our approach wasn’t best-in-class.” ADP, under the leadership of Durity,
subsequently redesigned its integration process.2
Another differentiating quality of successful companies is that they focus their
M&A acquisitions well within their core competencies, an approach that has
yielded solid returns. A recent study by Booz & Company has shown that
successful acquirers that focus on enhancing or leveraging their distinctive
capabilities have been rewarded with deals for which the compound annual
growth rate (CAGR) averaged 12 percentage points more in shareholder
return than M&A deals by other buyers in the same industry and region.3
Other experts have noted that successful acquirers are extremely adept
at timing. A Boston Consulting Group study found that serial acquirers,
compared with single acquirers, do a higher proportion of their deals at the
start of an M&A wave, when deal premiums are low and the choice of targets
is greatest.4 Still other studies have found that the most successful acquirers
focus on smaller-sized deals and privately held rather than public companies.
All of these aspects are clearly important, but as many experts are quick to
point out, they need to be anchored to a well-defined strategic plan of which
the M&A acquisition strategy is one component.

Five Elements of a Successful M&A Acquisition Plan
The most successful companies create an acquisition strategy that includes the
following components:
I. A concise investment thesis backed by a well-defined strategy to
identify and channel the acquisition focus.
II. A broader cross-functional team that gets involved early and stays
involved throughout the strategic planning process and execution.
III. An objective critical analysis including an internal assessment
of their own company as well as the external factors that can impact
successful value creation.
IV. A formal discipline to identify and evaluate targets, consistently
applied to every opportunity.
2. A more detailed discussion of best practices in M&A post-merger integration can be found in the Best Practices of the Best Dealmakers chapter titled,
“Best Practices for Successfully Integrating Newly Acquired Assets.”
3. Gerald Adolph, Cesare Mainardi, and J. Neely, “The Capabilities Premium in M&A,” Strategy+Business, Issue 66, Spring 2012, Booz & Co.
4. Jens Kengelbach, Dominic C. Klemmer, Bernhard Schwetzler, Dr. Marco O. Sperling, and Alexander Roos, “How the Top Serial Acquirers Create
Value - Does Practice Make Perfect?” BCG Perspectives, 4/5/11. Boston Consulting Group.
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The strategic plan defines how the organization will compete in
chosen markets to win, and the integrated set of actions, including
M&A, that will be taken to achieve its goals.
V. Metrics to measure progress toward value creation.
The following pages provide insights into how the most successful acquirers
address each of these areas.

I. Creating a Concise Investment Thesis
Vision can mean many things to many people. For practical purposes,
we’ll define the corporate vision as an aspirational description of what an
organization would like to achieve or accomplish in the mid-term or longterm future. It is intended to serve as a clear guide for choosing current and
future courses of action. Strategic vision answers where the company will
compete, why it chooses to compete there and on what basis it will compete.
The strategic plan or competitive strategy defines how the organization will
compete in chosen markets to win. It comprises the integrated set of actions,
including M&A, that will be taken to achieve its goals.
5

6

Expert dealmakers recommend that every company take time to discuss,
define, and document its corporate vision and consider all of the potential
strategies that can be applied to achieve its goals. This is critical to ensure that
M&A acquisition decisions are considered part of the overall growth strategy
in mind – and not in isolation. This sounds like a basic exercise that virtually
every company should have completed long before embarking on its M&A
acquisition strategy, but in reality, many have not.
According to Investment Banker Michael Goldman, a Founding Partner and
Managing Director of TM Capital, serial acquirers and large multinational
companies most likely have a documented vision and strategy but this is often
not the case for small to midsize firms. When he encounters clients that are
poised to buy a company without having a plan in place, he advises them to
“do their homework.”
“Sometimes we find we have to actually slow the client down so that we
can help them really achieve their ultimate goal,” he said. “There is always a
temptation to go ahead and do the deal that is at hand. But our fundamental
5. http://www.businessdictionary.com/definition/vision-statement.html
6. Kenneth Smith and Alexandra Reed Lajoux, The Art of M&A Strategy, (New York: MacGraw Hill, 2012), 94.
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goal is to help them build shareholder value, not get a
deal done. We encourage them to take a step back, and
we help them do their homework so that when we end
up completing a transaction, it’s not just that the deal
got done – it’s that we helped them complete a deal
that is going to build value.”

Michael S. Goldman, Founding
Partner, TM Capital

The Role of the M&A Acquisition Strategy
in Corporate Growth
A good acquisition strategy includes well-defined goals, coupled with
guidelines that channel the efforts of the M&A acquisition or corporate
development team. Companies use M&A to achieve a variety of objectives:
Develop a Corporate Portfolio – Private equity firms and holding
corporations use M&A acquisition and divestiture strategies as a primary
means to create financial returns for their shareholders. These companies
build a portfolio by acquiring platform companies that typically operate as
stand-alone rather than integrated entities. For example, private equity firm
Castle Harlan has built a thriving business, with roughly $6 billion in capital
commitments through strategic M&A activities.
According to John K. Castle, Chairman and Chief Executive Officer of Castle
Harlan, his and his partners’ activities are guided by an investment thesis
of targeting companies with strong defendable market positions that are
going to thrive in both good and mediocre times, and can be purchased for a
reasonable price. “Identifying the good investments is hard work,” Castle said.
“But by keeping your nose to the grindstone and looking at a lot of things, out
of every thousand opportunities, a few good companies with the qualities that
we want will appear, even in relatively difficult times.”
As a Product or Market Expansion - Many companies view M&A as an
effective way to expand their existing product line
and also enter into new markets. For example, Jarden
Corporation, a consumer product company that has
grown from $250 million to $6.5 billion in revenue in
10 years, has expanded its product line in its existing
Martin E. Franklin,
markets and its footprint into new markets largely
Executive Chairman,
through acquisition. Expert dealmakers advise acquirers
Jarden Corporation
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Keeping a clear view of why an acquisition strategy is being
deployed is crucial, yet there is always the risk that original intent
can be obscured by day-to-day policies.
that this can be difficult to achieve and it takes a long-term commitment to
realize value, especially when venturing into foreign markets. “Our company
just bought a $70 million Brazilian company that specializes in the outdoor
product space,” Martin Franklin, Executive Chairman of Jarden, said. “But it
will be three years before we see an impact on revenue for the initiatives put
into place today.”
Consolidation Strategy - Some companies may embark on an acquisition
strategy to maintain competitive scale or scope in the face of economic,
market, or regulatory changes. This trend is evident in the telecommunications
industry, which has changed dramatically as a result of new technologies
and changing regulations that have yielded new ways for consumers to
communicate. Certain companies such as Verizon have protected their
market share by developing a long-term growth strategy with steady M&A
acquisitions to reposition the company for the future.
Future Positioning - An M&A acquisition strategy can also help companies
leverage external opportunities to position themselves for future initiatives.
Such an acquisition may not necessarily be targeted for its ability to create
revenue in the short term, but as a weapon to protect or position the company
for future advantage. For example, a company may determine that it needs to
acquire companies that bring new technologies or business practices that will
help transform the company for future growth. If this goal is articulated in the
M&A strategy, it can help ensure that the original intent is retained once an
acquisition is complete.
“My company has bought good companies specifically because they know how
to do things that are different than what we do,” said Alex Vacca, Corporate
Director of Business Assessment for a global security company. “In those cases
it becomes really important to preserve the autonomy. It goes back to the
rationale you articulated when you started looking at a deal in the first place.
That’s why writing down that rationale and knowing it makes sense, because
you can lose sight of the whole reason that you bought the company – to
preserve its unique approach and heritage. You vertically integrate it and then
you wreck it.”
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Keeping a clear view of the reasons why an acquisition
strategy is being deployed is crucial, yet there is always
the risk that original intent can be obscured by the dayto-day policies and procedures that make a company
run. To help prevent this, experts recommend that the
strategic reasoning behind the acquisition is clearly
communicated – on an ongoing basis – to everyone
affected by it.

Mark Sirower, Principal,
Deloitte Consulting

One critical factor, according to Mark Sirower, Principal at Deloitte Consulting
and U.S. leader of the firm’s M&A Strategy practice, is being able to concisely
define the role that M&A is going to play in your company’s growth strategy.
“Is it going to account for 10 percent of the growth strategy? Or is it 20
percent, 30 percent or 60 percent? Until you get to that, you’re just kind of
following deals,” he said.

Balancing M&A with All Other Options for Growth
M&A is exciting work that, when all goes well, can deliver tremendous upside
to an organization. Part of its attraction is its potential to deliver value much
more quickly than organic growth. “For example, you may decide you want
to expand your sales into the Argentinian market,” says Francisco Cerezo,
Partner at Foley & Lardner LLP “One approach is to build out your own
distribution operations, but it may take several years to gain market share.
Conversely, you may be able to acquire a company, use their existing channel,
and be selling your product into the market in as little as a year’s time.”
It’s easy to see why, when an acquisition can act as such an accelerator
of business, it can be tempting to focus on M&A acquisitions as “the”
investment strategy. But dealmakers like Cerezo advise clients to consider
all their options before focusing on M&A. Depending on the circumstances,
a company may be able to create greater value more quickly by pursuing a
joint venture, strategic alliance, marketing/operating agreement, or de novo
startup as viable alternatives to M&A. In the example above, Cerezo noted,
“Is acquisition the right approach? Another option may be a joint venture
with a strong distributor. You gain an experienced partner who knows how to
bring your product into a new market, for potentially much lower cost than an
acquisition.”
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“It is always best if the management team has a proven, successful
track record in completing acquisitions and integration because that
could be one of the biggest risks.”~ Joyce Demonteverde
“All options should be weighed equally when you’re making decisions to
expand or change a business,” said Vacca. “The question to ask is, ‘Are we
better off buying this, developing it internally, or approaching it with a
partner?’ For any given opportunity, it may be that M&A sounds like it could
be the right thing. But to think of an M&A strategy as distinct from the
corporate strategy, R&D strategy, partnership strategy, I think that’s wrong. It
leads people to a make a lot of inconsistent choices.”

Balancing Definition and Flexibility
An acquisition plan should be definitive enough to direct the team’s efforts
but also broad enough to allow for a range of possibilities. “If your strategy is
too rigid, you may dramatically lower your probability of success,” said Brad
Gevurtz, Head of Investment Banking for D.A. Davidson & Co. “For example,
you may decide that you want to acquire a top-tier consumer products
company that will give you access to Brazil, and that you don’t want to pay a
full price for the company – and in setting these criteria, find no match. So
the ‘best’ strategy in theory leads to a failed acquisition policy in practice. As a
result, if you establish a more flexible set of criteria, you could get a company
that meets 90 percent of what you want. Don’t let the ‘perfect’ theory crowd
out the best deal. Should you be rigid or flexible? If you can be flexible, you
have a much better chance of being successful.”
Equally important, a company’s M&A acquisition strategy needs to be flexible,
but not reactive. Patience and conviction are critical, according to Goldman.
“On the buy side there are tremendous lead times. The time is extensive and
the probability tends to be low on any particular target,” he said. “So being
steadfast in your approach, focused and having conviction that ‘this is what I
want to do’ is really important. If your strategy is changing every six months
and if the lead-time for getting anything done is eight months, you’re not going
to complete any transactions. Once you set the course, having some conviction
about it is important.”
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II. Creating a Broader Cross-functional Team
The M&A acquisition strategy may be executed by the corporate development
team, or in the case of small to midsize firms, members of the company’s
senior management – typically legal, financial, operational and sales
operations. One point that all deal experts emphasize is that M&A experience
is a must for the team, whether it is provided by internal or external resources.
According to Cerezo, some of the most successful acquirers he has worked
with have built extremely competent deal teams staffed by senior legal and
financial professionals who’ve had successful careers working for investment
banks and law firms that specialize in M&A. “These companies place
enormous importance on having the right M&A experience on their team,
because they can see that it drives better deals,” he said.

Active, Ongoing Participation by Functional Management
Functional expertise is also taking on greater importance in day-to-day
corporate development. “The best and the leading practices that we see are
those in which the company has incorporated functional involvement in
corporate development thinking,” noted John Potter, a Partner in Transaction
Services for PwC. “At times other than when an acquisition is on the table, the
functional people need to be involved. How well understood is the strategy
across the functions?”
Deal experts like Potter believe that the companies have a better chance of
successfully creating value when functional management is closely connected
with the areas of growth acquisition that corporate development is focused
on. This orients them so that when the opportunities do arise, they bring the
perspective of the larger strategy to the table.
“This is important, because they’re going to be asked to look at a target and
help the company assess if this is the right business and if it is going to fit into
their growth strategy, so they need to be connected,” Potter said. “Secondly,
they need to put on a lens that doesn’t say, ‘Let me compare them to me, but
rather let me compare them to what we want to be. Is this additive? Help me
assess what this is worth to us.’”
For Castle Harlan, it is important to include functional managers from its
platform companies on the team. “You have to have a deep understanding of
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A poor strategy for addressing culture is one of the most important
risks a company can face, because culture is so hard to measure.
the industry from both the investment team and the
management team from the platform company,” said
Joyce Demonteverde, Vice President for Castle Harlan,
“It is always best if the management team has a proven,
successful track record in completing acquisitions and
Joyce M. Demonteverde,
integration because that could be one of the biggest
Vice President, Castle Harlan
risks in terms of executing an M&A growth strategy.
Otherwise, integrating companies can take longer and be more challenging
than originally thought.”

Early Assessment of Human Resource and Other
Organizational Factors
M&A experts also recommend that the human resources function be
involved early in the planning process. This is the best way to effectively
assess and plan ahead to address organizational and cultural elements of the
deal. Human resource managers can be instrumental in identifying critical
employment practices that may have significant impact on the financial, legal
and organizational structure of the deal. For example, companies considering
acquisitions in European countries must be prepared to deal with a much
more restrictive employment environment that does not readily allow
employee reductions as in the U.S. Or companies may unknowingly take on
huge costs as a result of problematic pension plans that were not identified
early in the process.
Then there is the enormous issue of cultural integration that every acquirer
must address, whether dealing with domestic or cross border acquisitions.
In Vacca’s opinion, a poor strategy for addressing culture is one of the most
important risks a company can face, because culture is so hard to measure.
“When you look at a typical deal team, you have technology people, lawyers
checking the IP, financial people checking the numbers, et cetera. These are
all concrete, easily defined quantifiable tasks, which come back either above
or below the hurtle rate. Based on all those numbers, you decide yes or no for
the deal,” Vacca said. “Culture is non-quantifiable and that makes it tempting
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to think it’s not important. And once you think something is non-important,
you don’t look at it simply because you can’t measure it easily. This is where
companies end up getting into trouble.”
Some companies have addressed this challenge by adding professionals like
Vacca, who is both a Corporate Strategist and a trained Social Scientist, to the
strategic planning team. “As a Social Scientist, I’m accustomed to dealing with
non-quantifiable factors. Providing the deal team with the means to evaluate
and incorporate non-quantifiable factors such as culture into the deal process
is a big differentiator,” he said. “I am not saying non-quantifiable factors trump
quantifiable or vice versa, but you have to consider both.”

The Importance of Strategic Communications Planning
In M&A just as anywhere else in the world, perception often is reality, and the
company that plans its communication strategy in conjunction with the M&A
acquisition strategy has a much better chance of conveying its desired message
to its internal and external audiences. Failure to plan in advance can result in
communication voids or misinterpretations that could result in negative rather
than positive response to the transaction.
This is such an important aspect of M&A planning that advisors such as FTI
Consulting have built M&A communications strategy into their client services.
Clients rely on FTI to help them create a plan that addresses a multitude
of situations. One imperative, according to David Roady, Senior Managing
Director at FTI, is to craft the right message as it pertains to each of the
various stakeholders.
“Typically when you are looking at a transaction, most c-suites are looking
primarily through the eyes of the investor audiences: ‘Will the transaction
be accretive to earnings? Will I be able to generate X synergies, in what time
frame, and is this consistent with strategic rationale?’” Roady said. “Most
companies do a pretty good job of communicating that. What they don’t do is
communicate to employees. Many times, the press release is the ‘be and end
all’ of the communication and they’ll fail to engage employees by failing to
give them that same level of understanding as to ‘how will this align with the
corporate strategy, how will this affect me and how will we/I work together
with my new colleagues at the target company?’”
Another important risk, Roady noted, is the failure to understand the impact
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“Companies don’t often like looking in the mirror that starkly, but those
who do are much better positioned to succeed.” ~ Michael Goldman
of today’s 24/7 media cycle and the rapid escalation of how a message can
be rolled out. “If someone else takes your message or the deal leaks, you
lose control of the perception of a given transaction,” he said. “We reinforce
a multi-stakeholder communication strategy where all of the stakeholders
are hearing from you first, as opposed to having social media, bloggers, and
traditional media pick it up and the story unfolds outside of your control.”
Bringing communications into the planning process early allows time to create
the kind of multilevel plan that allows the company to, at least initially, control
the flow of information about its acquisition. Without a communications plan
in place, the buyer and seller, at a minimum, lose a valuable opportunity to
present the positive attributes of the acquisition. Even worse, they may find
themselves in a reactive rather than proactive communications mode with
their stakeholders.

III. Conducting an Objective Critical Analysis
According to Michael Goldman, Founding Partner at TM Capital, one of the
key characteristics of successful acquirers is their willingness to objectively
assess their own organization before they embark on an acquisition plan.
They take the time to form an understanding of their own core strengths
and weaknesses, their market position, competition, and where the real
opportunities are in their existing and adjacent markets.
“That self-assessment takes time, research, and effort. It takes thinking about
your own company in a critical fashion, the way a third party might look at it,”
he said. “Companies don’t often like looking in the mirror that starkly, but it is
really important at the beginning of an acquisition program. Our clients who
do this difficult and sometimes tedious homework before they start thinking
externally and reaching out are much better positioned to succeed.” Goldman
has seen clients drive very favorable returns by taking the time to perform this
sort of self-assessment and gap analysis.
For example, he said, “One of our long-term clients was Immucor, Inc., a
company in the blood transfusion diagnostics market. When we started
working with the company, their market value was under $100 million. They
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were just sold last year for over $2 billion. This was a company whose board
and management team were able to really look at themselves, recognize
where the gaps were and move aggressively to fill them. They completed some
domestic acquisitions to help consolidate their market position and some
international acquisitions that gave them an entry into new markets. Other
acquisitions were done to move the company into next-generation technology
that would’ve been much more difficult to develop internally. These things do
not happen overnight. From start to finish, this was probably about a decadelong process of making a series of acquisitions, building value, integrating
businesses and ultimately realizing on that value. But I think the key was, in
each case, the acquisitions provided the right strategic fit at the right time, and
that combination makes all the difference.”
An acquirer’s own corporate culture should be included in the assessment
process. The better the investment team can articulate the most important
aspects of its culture, the more successful the company will be in executing
its acquisition strategy. According to Vacca, one of the most important
characteristics acquirers should know about themselves is their organization’s
ability to embrace change.
“Companies often overestimate their own willingness for change,” he said. “So
for example, you can say that in order to fully realize the value of this deal, you
have to let this business unit operate quasi-independently, and management
nods their head and agrees. But as soon as they buy the company, they start
to say, ‘we can’t really let it do that, can we?’ It would be much better for the
company to acknowledge that it wasn’t really willing to follow through on the
autonomy in the first place. Instead, they often overestimate their willingness
to change before a deal and once the deal is done, they get nervous about what
they signed up for and it doesn’t work.”
This self-assessment is particularly important for companies considering cross
border acquisitions. From a transactional perspective, does your company
have the M&A experience to handle these deals or do you need additional
outside expertise? Does your company have the diversity of skills necessary to
manage an acquisition in another country?

IV. A Formal Discipline to Identify and Evaluate Targets
Successful acquirers have developed a formal process that “filters” potential
targets based on the criteria defined in the investment strategy. Successful
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acquirers use this filter process consistently for all potential opportunities. This
is an effective way to prevent the temptation of considering “hot” deals that
look attractive but do not fit the profile.
“Deals can exist in dissociation,” said Vacca. “People can get excited when
they see something interesting in writing and get a little carried away. I’ve seen
other companies as well as my own get caught up in this, but the discipline we
use tends to shut that down early, because it usually doesn’t work out well.”

Deal Notes

How Evaluation Guides Strategy: An Interactive Process
During his tenure as Senior Vice President of Worldwide Business Development ADP,
Harry Durity and his team employed a structured methodology that measured every target
opportunity according to the company’s investment thesis. This enabled the team to ensure
that its business goals were present throughout the decision process. It also yielded an
iterative process that allowed the company to test its thesis.
“Every year, we’d look at approximately 400 to 500 potential transactions. Of that total,
60 to 70 percent would get dispatched fairly quickly,” he said. Opportunities would be
evaluated in the following way:
Is this potential opportunity “on strategy”? Is it a good strategic fit? Half of the
opportunities probably fail for that reason. It doesn’t mean they get dispatched in a
moment’s time because there may be a lot of dialogue around a particular opportunity –
about whether it is on strategy or not, or a review to determine if the strategy was correct
in light of changing market conditions. In this rapidly changing world, you should be
asking yourself, “Are we right here? Here is something of value that the target is doing; why
are we not doing something like this?”
That kind of dialogue should be on going as a healthy vetting process because you should
constantly be testing your own strategies. “Has the world changed or is there something
going on that we aren’t aware of? Should we think about altering our strategy?” This line of
dialogue doesn’t mean you should be changing your strategy frequently, but you should be
testing it.
Does this company meet our financial requirements? Every company has it own criteria.
This may come down to a simple hurdle rate: What will it take to acquire the company;
what are the target’s earnings and cash flow? What sort of realistic financial synergies can
we bring to this target and what will be the financial impact? Probably another 20 percent
of potential opportunities will sift out at that point because of missed financial objectives.
Do the deal mechanics fit? For example, is this an auction or a proprietary corporation-tocorporation deal? What is the environment around this transaction and are there dynamics
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with which we are comfortable? There are some auction environments where you are just
wasting resources to be in the pile, and internal resources are scarce. If you’re looking at
500 or 1,000 opportunities a year, you need to focus on the deals you can get done, not on
the things that are so contested that you’re just not going to complete them.
Some of that discussion, by the way, takes place at first level of screening as well. How do
we think about the deal dynamics and is there a way that we can change the deal dynamics
to be more in our favor?
First level of due diligence. If an opportunity makes it through these filters, now it’s time
to dig into the company, most likely in an electronic data room. Durity said that, although
it wasn’t the case ten years ago, virtually every deal his company sees now has an electronic
data room.
In Durity’s experience, developing a sound acquisition strategy takes thoughtful analysis
and discussion from all members of the development team as well as business unit
management. It also requires a high level of communication between team members. He’s
seen the best results when the team periodically gets together for face-to-face meetings.
“Eyeball-to-eyeball contact builds esprit de corps among the team. Today, it’s harder to
build that spirit of cooperation because many members of the team can be scattered in
many geographic locations,” he said. “But there is tremendous value in getting everyone
together around the table to go over what they’ve learned, what issues they’ve bumped into,
what additional resources they may need. This prevents critical information from being
siloed, and ensures the best due diligence and superior outcomes.”

Every company has its own criteria for evaluating targets that are unique to
its organization, industry, and its long-term goals. Strategic buyers may take
a different long-term view than portfolio companies, particularly if their goal
is to integrate the new acquisition into the organization. But for portfolio
companies, the filter needs to also include the exit strategy.
Noted Demonteverde, “It’s important to have an idea of how you think you
would exit an investment before you even get into the investment. This helps
inform how attractive the investment is to begin with, and also dictates some
of the decisions you make in terms of building that company to a certain scale,
et cetera.”
Creating a filter is invaluable for many reasons:
• Prevents overpaying – A number of factors can drive up the bidding and
entice buyers to pay more for a target than the value it can deliver. This
is especially true in competitive markets where there are many buyers
looking for attractive targets. One way to ensure that you don’t overpay
is to adhere to your acquisition criteria.
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Buyers should build the potential of auctions into their
strategic planning process.
• Provides a basis for comparison – Does the acquisition have to be the
market leader or are there other targets that meet your criteria for a
more attractive price? Applying the same filter to all enables the team to
compare “apples to apples” more easily.
• Prevents “one-off ” acquisitions that do not fit the investment thesis.
• Prevents team from wasting valuable time and resources pursuing deals
outside the investment strategy.
Ultimately, adhering to a formal target evaluation filter ensures that the
company’s original goals are consistently considered in every opportunity.

Making Your M&A Strategy Work in an Auction Environment
Where do auctions fit in a well-conceived M&A strategy? Sellers often
prefer auctions because the competitive tension created by having multiple
bidders is great way to drive a higher valuation. Buyers, on the other hand,
find themselves dealing with issues that can make auctions difficult to
manage and win – compressed due diligence time frames, limited access to
management, and the risk of overpaying for an asset. Even worse, they may
spend considerable resources on the process and have no guarantee of winning
the deal. On the other hand, many potential buyers like auctions because
companies positioned for sale typically have gone through the scrutiny of
advanced due diligence and are ready to sell.
Nonetheless, auctions are a fact of life that all buyers must consider. Those
who choose not to participate in them face the very real risk of losing out on
the opportunity to acquire a strategic asset. According to Mark Brady, Global
Head of Mergers and Acquisitions at William Blair and Company, “Within
most sectors, and there are some exceptions, businesses of any significant scale
are going to be subject to an auction. One of the great ironies is that many
buyers will say, ‘We just don’t participate in auctions,’ but they inevitably end
up doing so. The only person we have done business with who successfully
sticks to that premise and has made a ton of shareholder value is Warren
Buffett.” He concluded, “If you want to buy a quality business, even as small
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as $5 million in EBITDA in today’s world, it is probably going to be in an
auction.”
What buyers should do, notes Mark Sirower, Principal at Deloitte Consulting
and U.S. leader of the firm’s M&A Strategy practice, is build the potential of
auctions into their strategic planning process.
“M&A strategy is a process of orchestrated strategic decisions,” Sirower said.
“You’re trying to define where you want the business to go in three to five
years. Part of the process is to define your general strategy, your operations
plan, and the priority pathways where you look for targets. Once you have
gone through this process, then you’re in the position to determine the
auctions that you need to win and those you don’t want your competitors to
win.
We typically ask our clients, what are the deals you need to do over the next
18 to 36 months? What are the deals that you would not want to see your
competitors do? If you can answer that, then you know the auctions you want
to win and the ones you are not going to waste any time on. That is one of
the big benefits of M&A strategy – you save a lot of time and money by not
looking at assets you have no business looking at in the first place.”
One mistake that acquirers should avoid is letting diligence or strategic
decisions about a particular target wait until they get to the auction. In
Sirower’s experience, there is a tremendous amount of work that could
have been done in the months or even years before the auction takes place.
“Prepared acquirers are thinking about deals long before they go to auction,”
he said.
Buyers with little experience would be well advised to augment their M&A
team with dealmakers who have experience in this environment. Drawing on
such expertise, in the strategic planning process and in the participation of
auctions, can position the company well when facing other, more experienced
bidders.

The Importance of External Factors in Assessing Opportunities
Nowadays, successful companies are spending much more time to learn about
external factors that can impact the acquisition’s ability to create value. This
includes a “deep dive” into the target’s industry, market, competitors, and other
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Many companies are proficient at understanding a target’s internal
risks, but there is less so in the area of assessing external risks.
external factors that may affect a target’s ability to create value.
Without this external intelligence, a company may find that it takes much
longer than planned to realize value from a new venture, or the venture may
even fail. Cerezo has seen this problem occur when U.S. companies enter into
a new country without understanding its demographics.
“A large U.S. consumer goods chain launched a campaign to expand its
sale channel into Puerto Rico but failed in its first
attempts because its new stores were based largely
on its U.S. store models,” he said. “The company did
not understand the particular buying habits of the
local population or its local competitors. As a result,
Francisco J. Cerezo, Partner,
their new stores did not appeal to the Puerto Rican
Foley & Lardner, LLP
consumers. They had to completely start over. They
were eventually successful but it took much longer and cost them much more
to establish a presence.”
This can also be a problem for companies that target a specific country as
part of their growth strategy. “We work with many companies who want to
grow their sales by selling their products in China,” said Al Ernest, Senior
Consultant and Partner for advisory firm East West Associates, “People have
this great vision of 1.5 billion people in China. Yes, there are 350 million
people with a disposable income at this point, a group as big as the U.S.
population. But their disposable income is not nearly as large as ours. Then
you have a cultural difference with respect to product demand and acceptance.
Also the Chinese are thrifty. How will thrift affect your product offering? So
you have to look at whether your product even fits the culture or not. It’s all
part of developing a viable China strategy.”
In Goldman’s view, many companies have become pretty proficient at
understanding the internal risks for a particular target they are considering but
there is still a gap in the area of assessing external risks.
“You can review a potential target’s financials, look at their performance, and
go into their structural and legal issues,” he said. “But none of that will really
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speak to whether or not there is a competitor who is about to introduce a
competitive product that will substantially impact the company, or whether
the markets the target is serving are going to change in some fundamental
way in terms of growth characteristics.” External due diligence on factors such
as this, he noted, can be more challenging, yet just as important in assessing
the risks of the deal and deciding whether or not it will be a value-building
acquisition.

V. Put Metrics in Place to Measure Progress
Another critical differentiator of the most successful acquirers is that they
don’t lose sight of their investment goals for a particular acquisition once the
deal is done. Ernest believes that acquirers have a better chance of succeeding
when they build success metrics into their strategic plan.
“The most successful company has created an excellent
vision, mission, and business case, and they don’t put
it in a drawer after the acquisition and expect to run
the business,” he said. “Instead they keep it in front of
them so they know what their goals are, they have good
metrics, and they can track their progress.”

Al Ernest, Principal,
East West Associates

Metrics to Ernest means the development of a good proforma, P&L, or budget
that begins with research to develop the top line, the sales, revenue, and the
margin, and then goes all the way down through start-up costs to get to the
bottom line. “Is the bottom line going to fit your vision and your metrics? You
need to invest the time in this exercise up front to ensure that the strategy
you’ve developed is based on a business model that can deliver value,” he said.
This may be a standard exercise for U.S. companies buying companies on their
home turf, but it can be decidedly trickier for U.S. companies buying targets in
emerging markets. One danger is that if the metrics that were applied during
the planning phase of an acquisition strategy differ from the actual cost factors
in place once the deal is done, value can quickly be eroded. In cross border
acquisitions, companies need to be especially mindful of the source and the
timeliness of the data being used to build their business case. For example,
companies interested in acquiring an asset in China may first develop their
own business case and then bring in advisors such as East West Associates to
validate their numbers.
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“When you’re thinking of acquiring a company that is 8,000 miles away from
your corporate headquarters, it can be difficult to have a true sense of the cost
factors that should really apply,” said Ernest. “Cost structures vary from region
to region in a country like China. The availability of certain kinds of skilled
labor also varies, as does the availability of materials that we take for granted
here in the U.S. So you may find that you need to bump up your cost factors in
a much different manner than you do on U.S. acquisitions. Otherwise, you’ll
be losing value from ‘Day-One,’ or it may take much longer to ramp up than
your model called for.”
In situations like this, where the risk factors can be very high for companies
entering new markets, it may be wiser to choose another option such as a
joint venture, strategic alliance or marketing/operating agreement. Such
partnerships can be challenging to manage, but they can also allow companies
to try a new growth strategy with less risk than they would carry by taking
on an acquisition. They may also make better financial and strategic sense in
certain situations.
There is definitely a time and place for such transactions, according to Jeff
Golman, Vice Chairman and Head of Mesirow Financial’s Investment Banking
practice. “But you have to have a clear objective or purpose as to why you’re
entering into the arrangement and an understanding of what each party is
going to be looking to take from the other,” he said. “For the most part, we
see these transactions in cases where a company is getting into a new line of
business and wants to ‘dip their toe in the water’ because it is not their core
area of focus. This is a way to minimize the risk, yet see if the opportunity is
something that could make sense.”
Golman also noted that such arrangements may make more sense in growth
strategies where geography comes into play. He said, “If you’re going to be
doing a deal in an emerging market such as Latin America, India, China or
even Russia and you don’t have indigenous people and operations there, I
think it would be foolish to do a significant material deal in that jurisdiction
without engaging with a partner who knows the culture, how business is done,
how to go to market, et cetera. That would be our advice.”
In either case, whether making an acquisition or planning a joint venture,
metrics need to be in place to measure progress. Without them, the activities
necessary to achieve success are all too easily overlooked.
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Conclusion
Today’s M&A market is a high-stakes endeavor that is less and less forgiving of
new participants with little experience. As Brad Gevurtz, Head of Investment
Banking for D.A. Davidson & Co., noted, “The days when you could find a
great company where the owner has never been contacted by a buyer and the
seller is unaware of what his company is worth are over. You can assume if you
find an attractive company, the owner has already been called numerous times
by strategic buyers, private equity buyers and bankers.”
Sellers have become much more sophisticated and are demanding that
buyers come to the table with much more than a financial reward. More
companies are considering foreign investment as a means to drive corporate
growth. Traditional buyers are increasingly competing with sophisticated
acquirers from emerging markets. All of these factors require broader and
deeper intelligence into how and where an M&A acquisition plan should be
developed and deployed.
Yet in the face of so many risk factors, leading deal advisors commonly raise
three points of recommendation to help buyers improve their odds for success:
I. Take the time to develop a well-thought-out acquisition strategy;
II. Conduct thorough due diligence; and
III. Plan in advance for a sound integration strategy.
It’s fairly straightforward advice, and perhaps easily followed, if M&A were
the buyer’s only focus. But even the most acquisitive companies can complete
only so many acquisitions in a given period of time. Furthermore, even though
most buyers are experienced executives, much of their focus has been on
running their business.
“That’s the challenge – how to bring the infrequent nature of M&A to the
same level of execution that you do on the day-to-day business that is first and
foremost in most company’s minds,” notes Potter of PwC. “It’s a balancing act
that is important to recognize.”
As the first step, all buyers are best served by investing the time to develop
a sound acquisition strategy and solicit feedback from other seasoned deal
advisors.

35

Best Practices of the Best Dealmakers

“U.S. companies making investments or hiring fund managers in
other countries often assume they’re working on the same level
playing field as in the U.S. They’re not.” ~ Robert Strang

Part 2: Mitigating Risk and Creating Value:
A Focused Approach to Due Diligence
Introduction
erfecting your due diligence is all about uncovering the real facts and
factors that may exist in an M&A transaction. However, the pressure
to close the deal in a compressed time frame while getting to the
truth is becoming much more complicated. Many times in the euphoria and
momentum of closing a transaction, an acquisition may not seem all it was
positioned to be in the initial analysis. Consider the following case shared by
Robert Strang, CEO, Investigative Management Group:

P

“We were hired by a U.S. company to investigate a manufacturing company
they had just acquired in China. We conducted a background search and
found out the former owner had a history of fraud. We quickly identified that
the entire company and all its financial records were fraudulent. But since the
transaction was already closed, the acquirer couldn’t do anything about it. And
because it was in another country with limited laws, our client had very little,
if any, recourse.
“U.S. companies making investments or hiring fund managers in other
countries often assume they are working on the same level playing field as in
the U.S. They’re not. When you’re in China, Mexico, Russia, you have very
little recourse against fraudulent sellers. The best we could do for our U.S.
client was to bring the fraud to the highest level of prosecutor in the U.S. to
hopefully put pressure on the people in China. The company did everything
possible, but they couldn’t recover anything. They ended up losing a lot of
money.”
Strang’s story, although extreme, is far from rare. It highlights how the
stakes have changed in M&A due diligence over the past few years. Growing
interest in cross-border investments, increasing regulation, and a competitive
marketplace have all complicated M&A transactions. For buyers, the pressure
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is on to quickly identify attractive targets, conduct thorough due diligence, and
close the deal in shorter time frames. Added to these pressures, as the above
story illustrates, buyers also need much more sophisticated due diligence
practices to protect their firm from risk.
Whether they are sophisticated investor with more than 40 years of experience
or newly minted transaction specialists, today’s dealmakers need to ask
themselves the following questions:
       • When was the last time we audited our company’s approach to due  
diligence?
• Are we certain that our due diligence is delivering all it should be in  
today’s complicated M&A environment?
• Are we focused more on the latest checklists of legal and accounting  
due diligence than the prioritization of the critical items?
• How do we differentiate the critical items to prioritize when we  
don’t know what the issues are going into the transaction?
In today’s rapidly evolving markets, chances are that you are at risk of omitting
key criteria in your investment decisions. How do the most successful
dealmakers focus their due diligence efforts so that the important items are
not overlooked? The best dealmakers have adopted a broadened approach
to due diligence that goes beyond the traditional definition and yields
better investment decisions. At the risk of oversimplifying the “new” due
diligence, it can be defined in two major categories - risk mitigation and value
creation.
In interviews with the best dealmakers, we have found that their focus and
case studies fall into one or both of these categories. We have discovered
that their thinking has evolved from one that only considers checklists (or
traditional due diligence) to one that is filtered and prioritized into one or both
of these categories. This section provides an insight into how these dealmakers
define the “new” due diligence and how you can apply it to your organization.

I. A Broader Approach to Due Diligence
So, what really is due diligence? In simplest terms, due diligence is defined as
“an investigation or audit of a potential investment. Due diligence serves to
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Are you certain that your due diligence is delivering all it
should be in today’s complicated M&A environment?
confirm all material facts in regards to a sale. Generally, due diligence refers to
the care a reasonable person should take before entering into an agreement or
a transaction with another party.” 7
In the M&A context, due diligence has traditionally been defined as the legal,
financial, and operational analysis that a buyer undertakes to validate the
seller’s presentation of its company. For decades, “buyer beware” has been
the underlying focus of most due diligence efforts, focusing primarily on
identifying the buyer’s risks if they acquire a company. Increasingly, experts
have challenged this risk-focused approach as too narrow in scope.
“Probably the most important thing to understand in today’s world is that
‘due diligence’ probably got the wrong name,” said Robert Filek, Global Leader
of the Transaction Advisory Services Group at FTI Consulting, “There is
a connotation of risk and negativity associated with the term. The truth is
that in today’s market, due diligence has to be equally balanced with areas of
opportunity as much as it is around risks and concerns. One of the biggest
mistakes you can make around due diligence is not having the proper balance
of opportunity in the process.”
Filek, an experienced M&A advisor who has been directly involved in more
than 300 transactions, sees today’s leading-edge acquirers actually starting out
with an opportunity assessment before or in parallel to trying to understand
the quality of earnings or risks and contingent liabilities in a deal. “The deal
market is very competitive; prices are very high. People want to know there
is a strategy to win the transaction before they get too deep into it,” he said.
“There’s been an important shift from ‘let’s make sure there are no real risks
here before we go forward,’ to ‘let’s understand the full set of opportunities
before we go forward.’”
This shift in thinking is also signaling a change in the way buyers direct their
due diligence efforts. The due diligence team should approach the process with
the mentality of an investor as well as that of an auditor and use value creation
as the guiding principle for many of its activities.8
7. http://www.investopedia.com/terms/d/duediligence.asp#ixzz1cxjrXcZ1
8 . William J. Gole and Paul J. Hilger, Due Diligence: An M&A Value Creation Approach, (New Jersey: John Wiley &Sons, 2009) 16.
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Assembling the Right Team
Most due diligence teams include legal and accounting expertise at the bare
minimum, with additional resources assigned as needed to cover areas such
as environmental risks, human resources, and information technology. The
exact makeup of the team will vary due to many factors: the nature of the deal,
the industry, geographic location, the buyer’s size, access to resources, level of
M&A expertise, and experience.
Successful dealmakers emphasize two key points when building an effective
due diligence team:
• Pertinent industry experience is a “must” and should be considered
across all areas of due diligence, including legal, accounting, and
operations.
• Key roles should be staffed by people who are experts in their field
who also have in-depth business experience.
Relevant and timely industry experience is crucial,
said James Hill, Executive Chairman of Benesch and
Chairman of the firm’s Private Equity Practice. “It’s
dangerous for a buyer to rely on a subject matter expert
whose industry experience is not recent. They’re not
really in tune with what is going on right now.”

James Hill, Executive
Chairman, Benesch Law

For Jay Greyson, Managing Director and Principal for investment bank Vetus
Partners, industry experience is critical to successful dealmaking. Greyson, an
experienced dealmaker who has worked with numerous buyers and sellers in
the wholesale distribution market and the engineered products and solutions
markets, said, “We are a strong believer that to truly provide the highest level
of advice and value to our client, we have to deeply understand the industry
and our client’s position therein, as well as their customer, vendor, and market
dynamics.”
Greyson continued, “Every P&L for every industry looks different; every
balance sheet looks different. What may be a normal process in one industry is
not normal in another, not just from the perspective of the financial statements
but what I expect to see regarding customer and vendor behavior such as
purchasing patterns and how/what buyers I recommend to approach.”
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The due diligence team should approach the process with the
mentality of an investor as well as that of an auditor.
Leading acquirers also invest in making sure their due diligence efforts are
managed by senior professionals with deep experience in their specific area
of practice and in business in general. Assigning basic data collection and
analysis to junior associates may result in overlooking key information that
should be factored into deal evaluation and negotiations.
Experienced dealmakers avoid the practice of delegating critical tasks to junior
associates. “It’s risky,” said Hill. “Junior associates may be reading something
that truly is a smoking gun but they won’t really recognize it as such because
they don’t have enough legal and business training to really understand what is
important or how to look at it from an analytical standpoint.”
Benesch Law’s approach is to use senior people with five, six, seven, or more
years of experience to perform the due diligence in the data room, “We really
want people doing the diligence who understand the business scenario, why
certain things are meaningful, and what you should be talking to the client
about,” Hill said.
Experienced acquirers will also draw on other third-party services such as:
• Investigative services
• Specialized financial advisors
• Advisory consulting services
• External due diligence services
• Country specialists
• Virtual data room services
The bottom line is that the most successful acquirers engage seasoned advisors
to quickly get to the most important factors in pursuing a transaction.
Equally important, buyers with pertinent industry experience often have an
advantage. Their diligence teams may be more detailed in their investigations
and may ask tougher questions, but this is often viewed as a plus by sellers who
are looking for committed partners to help them grow their business.
“I have been on the seller side many times. Price is important but what is
equally important to the seller is how much time and money the potential
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buyer is spending on their diligence,” said Hill. In his experience, the acquirers
who are most successful are those who understand the target’s industry very
well, “because they understand the industry and how the company fits into
the industry. They’re more confident in their bid and will put in a higher bid
because they have done their work,” he said.

Preparing in Advance for a Smoother Process
Regardless of your company’s size or the scope of a pending transaction, it
pays to begin early in the pre-transaction period. One way to ensure that all
necessary bases are covered is to develop a thorough due diligence checklist
and use it to guide activities. Another best practice is to take advantage of
virtual data room technology to create a logical, centralized, electronic due
diligence library that is remotely Web accessible, secure, searchable, and
easy to update and amend. Smooth, well-planned due diligence process
management with the right virtual data room technology is much more likely
to ensure that all required disclosures are made to the right parties and that the
transaction is optimally manage and controlled.
Experts stress that tools such as due diligence checklists should serve as a
guideline, not a crutch. The art of due diligence lies in asking the right
questions at the right time. Greyson views a well-defined diligence process
as important, but also cites the need to have experienced people in both the
process and industry to lead the team, especially when it gets down to making
the tough calls. “Every one of these deals may be 60 to 70 percent process and
30 to 40 percent art. The outcome depends largely on how good the people
leading the team are,” he said. “If you’ve dealt with that industry, you know
where some of the skeletons may be buried, and you know what to ask and
how to ask it. If you don’t ask the right questions, you won’t get the right
answers.”
Additionally, serial acquirers have become much more stringent on the need
for in-depth background checks on key personnel. Experts like Strang of the
Investigative Management Group emphasize the importance of employing
professionals who specialize in this area to prevent errors and damaging
oversights that can and do occur. His firm is frequently hired to redo
background checks that resulted in inaccuracies, omissions and even the
misidentification of an individual.
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Experts stress that the checklist is a guideline, not a crutch. The art
of due diligence lies in asking the right questions at the right time.
“When we’re talking about due diligence and background checks, choose
an investigative firm that specializes in that very thin sliver of that person’s
character and background,” Strang said. “A good
investigative firm can do criminal history checks,
motor vehicle history checks, and others that lead
them to additional addresses and locations. They have
resources within law enforcement and the criminal
Robert Strang, CEO,
justice community to guide them. They should also
Investigative Management Group
have specialists who have worked on fraud and
money-laundering cases and know what they’re looking for. That is the most
important part of these due diligence cases.”
Several experts emphasize the importance of being consistent in applying
background checks. Don’t let a history of familiarity with a certain individual,
whether through firsthand experience or through trusted acquaintances,
preclude the need for a background check. As one advisor noted, “It’s when
you’re familiar with something that you make critical oversights that result in
mistakes.”

Establishing an Earlier Starting Point for Diligence to Begin
Traditionally, the formal due diligence process officially begins immediately
after a letter of intent (LOI) is signed, and continues until a purchase
agreement is signed and the transaction closed. Nowadays, the best dealmakers
begin due diligence pre-LOI to investigate the industry and marketplace long
before they focus on a specific target. The process may be formal or informal,
managed by a combination of internal resources and third-party experts. But
the most successful acquirers do not venture into a new industry or country
without first performing the diligence to understand that market.
Smart acquirers, Greyson said, know how to stage their diligence. “I don’t
have an exact number, but for every four or five deals that go under LOI, one
often doesn’t close for a wide variety of reasons. For example, we actually had a
client’s manufacturing facility literally blow up days before closing. So if you’re
a buyer, you have to be careful,” he said. “You don’t want to go in and spend a
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million bucks [on due diligence] before you find out there is a problem. You
can’t get that money back. So how you stage your diligence is very important:
what work you do upfront, when you bring your advisors in, and how you use
them are very critical. The seller wants you to do everything as fast as possible,
and as a buyer, you need to identify the key areas of risk and take them off
the table before you start spending huge amounts of money with outside
advisors. So in terms of staging due diligence, it is important for both sides of a
transaction to identify the ‘go/no go’ issues as early as possible.”

Being Prepared to Walk Away
Experienced acquirers set up their process to get information quickly, but this
is not always possible due to a number of circumstances. For example:
• The seller may be hesitant to share certain information lest the
deal doesn’t go through. This is a particular concern in strategic
acquisitions where the buyer may be a competitor.
• The transaction may be an auction with multiple bidders. The seller
is in the driver’s seat and setting an aggressive timetable to get the
deal done as quickly as possible. Sometimes the buyer may throw
more resources at it to get it done. At other times the buyer may walk
away from the deal.
• Information may not be easily available. This is particularly
challenging in cross-border deals in emerging countries, where
information systems are different and information is not
captured in the same way it is in industrialized countries. Sometimes
the true red flags don’t come out until a company is well into due
diligence.
At this point, it is not uncommon for the buyer to be emotionally invested in
making the deal work. Experienced acquirers, however, do walk away, even if
they have made a considerable investment in the due diligence process. Take
one particular case of The Jordan Company, as relayed by Andrew Rice:
“Last year our teams in both the U.S. and China spent eight months working
on a large China auto parts deal. We kept asking to see the target company’s
supplier and customer contracts, but didn’t receive them until the final stages
of due diligence. When they finally showed them to us, we learned that all of
their customer contracts had five years of automatic price decreases with no
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“Sometimes the best deals we do are the ones we
don’t do.” ~ Jay Jordan
raw material adjustments. So in the final analysis of historical financials and
projections, we realized that this company was spending about $1.50 in CapEx
and increased working capital for every incremental $1 of sales. It showed us
that they’d be losing cash flow every year and were never going to catch up.
“It was very hard for our team to recommend to our investment committee
that we kill the deal, especially after we had spent a couple of million on due
diligence. But it’s better to spend money upfront and pass on the deal than to
make the investment and realize later that it is a poor investment. Then you’re
in and struggling, and maybe you can turn it around, maybe not. I’ll never
forget when Jay Jordan, our Co-founder and Senior Partner, wrote a nice letter
to our team in China thanking them for the great work they did on this deal,
and he said, ‘Sometimes the best deals we do are the ones we don’t do.’”
Sometimes a buyer may have done all of the due diligence required and
determined that the deal looked good on paper, only to then realize that “soft”
issues such as conflicting management styles or organizational cultures were
a problem. The tendency in the past has been to focus on the financial and
legal details and less on this aspect of diligence. Nowadays, the most successful
acquirers pay much greater heed to red flags and are willing to pass on
opportunities that are saddled with them.
All of these areas – expanding the definition of due diligence, assembling the
right team, preparing in advance, dealing with compressed time frames, and
being prepared to walk away – are best practices aimed at keeping diligence
focused on two key factors: mitigating risk and identifying value.

II. Risk Mitigation Due Diligence
Traditional due diligence focuses primarily on mitigating risk. Legal and
accounting due diligence checklists focus more on confirmatory due diligence,
that is, “Is what they told us about the company during our initial evaluation
true and correct?” Risk mitigation moves beyond traditional due diligence.
Below are examples of how the best dealmakers ensure that risk mitigation
activities are prioritized and focused in the right way.
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Following a Structured Methodology
One best practice that leading dealmakers are very clear on is the need for a
consistent methodology, anchored by a detailed due diligence checklist, for
every opportunity they consider. Successful acquirers do not deviate from this
practice. They apply it to every opportunity being considered. This is the best
way to keep the team focused on what needs to be identified to answer the key
questions of the investment thesis.
Experienced acquirers have developed a standard list and modify it to address
the specific parameters of the deal. Just as important, they make sure everyone
is working from the same checklist, a task that can be difficult when dealing
with multinational due diligence teams.
Another best practice is to take the emotions out of the process or “chill the
deal” to ensure that a “go/no go” decision is being made for the right reasons.
At times, the team can become highly motivated to “do the deal” and risk
losing sight of the most important goal: increasing value for the shareholders.
One way to ensure that the team doesn’t lose this focus is to include members
from different areas of the organization in the decision process. The following
case study, describing Nestlé’s approach to M&A, provides a good example of
how this can be accomplished.

Deal Notes

Nestlé: Organizing for Decision Discipline
Nestlé is a good example of a company that has successfully organized and
institutionalized a program of dealmaking.
The largest food company in the world, Nestlé has focused its acquisitions on growing
a select number of very attractive businesses in markets where it can achieve leadership
positions. Like most successful acquirers, Nestlé has a core deal team, headed by James
Singh, which is in charge of all acquisitions.
Every year Nestlé’s senior management group sets targets and strategies for its strategic
business segments. e M&A team begins its work by evaluating how M&A can help
each business unit achieve its objectives. To ensure that it accomplishes its goals, Nestlé
has structured the acquisition process with a standard template and clear acquisition
criteria against which major investments must deliver. e criteria are written down and
communicated to all.
When the time comes to evaluate a prospect, Nestlé pulls operations people into the
acquisition process. It also brings finance people from the strategic business units and
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“One common mistake we see is that the buyer picks a lower
quality target. It’s a recipe for disaster.” ~ Euan Rellie
geographies into the process to assist in the financial evaluation. For international
transactions, Nestlé requires the local market CEOs and CFOs to be involved in the
process. Ultimately, the line managers, operators, and finance people are responsible for
estimating the potential synergies, with guidance from the M&A team.
e relevant line people are not only involved, they ultimately have to sign off on the
acquisition proposal, including the valuation. Said Singh: “As a matter of fact, we would
not necessarily recommend buying a business, no matter how attractive it might be, if the
operational management was not prepared to support it.” Nestlé kills deal fever through
the selective involvement of CEO Peter Brabeck. Nothing gets bought or sold unless he
approves the move, and would-be acquirers within the company know full well that their
ideas will ultimately be subject to Brabeck’s critical eye.
In fact, Singh believes that senior management leadership and support are a key success
factor in M&A. “e CEO and the key executives in the business units provide leadership
for the entire acquisition and integration process. And they provide me with the support
and clarity to get the job done,” said Singh. “at creates an obligation for communication
with the executives to be frequent and relevant, so that direction can be given before you
get too far down the process.”
Source: David Harding and Sam Rovitt, “Mastering the Merger: Four Critical Decisions That Make or Break
the Deal” (Boston: Bain & Company, 2004); www.masteringthemerger.com. (Note: Job titles reflect persons’
positions at time of original article publication.)

No Room for Assumptions: Expert Advice on
Cross-border deals
e most successful acquirers don’t try to “go it alone” in emerging markets
where they do not have experience. Even if they have a fair amount of industry
knowledge in their existing operational regions, they may also seek the advice
of an industry expert with firsthand knowledge in the new region under
consideration. They will also augment their core legal and financial diligence
team with local legal and financial experts in the new region.
Experienced acquirers also rely on the experience of cross-border specialists to
help them identify potential targets in new markets. According to Euan Rellie,
Co-Founder and Senior Managing Director for Business Development Asia
LLC (BDA), it is difficult and risky for newcomers to identify a high-quality
target.
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“In the past, many companies interested in entering the Asian market did a
deal with the first firm they met without first making sure they were going
into business with the highest-quality partner,” Rellie said. “In these exciting
yet treacherous markets, the highest-quality partner is generally the right one
to target. One common mistake we see is that the buyer picks a lower-quality
target, which results in unfavorable results. It’s a recipe for disaster.”
Now, many multinational companies rely on Rellie’s firm to help identify
targets that meet their requirements. The investigative process is extremely
detailed and time-consuming, taking anywhere from 12 to 18 months.
“It’s easier to do research in the Western markets where you can quickly find
plenty of good information about companies,” Rellie said. “It’s much harder
to find good-quality information about Asian companies, so we do a lot of
detailed reputation checks. This includes talking to their industry peers,
talking to the bankers and conducting multiple interviews with the company’s
owners and managers to test the quality, the probity - upstanding nature
of the Asian companies. Our goal is to make sure we really understand the
Asian company before we even get the deal so we can set up the right kind of
transaction that will facilitate a smooth integration of the firms.”
To find an attractive target, BDA’s team may begin with 100 or so companies
and whittle the list down to fewer than 10. Even then, by no means does
the process guarantee a transaction. Rellie estimates that, even after all the
diligence is complete, his clients move ahead with a transaction only 50
percent of the time.

Being Prepared for Compressed Time Frames
As many dealmakers have noted, “time is the enemy of all deals.” Today, as
buyers are reentering the M&A market in larger numbers than in the past few
years, strong, attractive targets are able to choose from multiple bidders in a
fast-paced deal environment. Such targets are now in the position of running
a formal deal process with multiple parties and delaying exclusivity until very
late in the process, if at all.9 This environment makes it extremely challenging
for buyers to conduct the due diligence they need to uncover the value and
risks inherent in a deal.

9. Milton Marcotte and Joe Kinslow, “Successfully Navigating Due Diligence in a Competitive Deal Process,” (Minneapolis: RSM McGladrey, Inc. and
McGladrey & Pullen LLP, 2011.)
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In an uncertain economy, an increase in bad debts is common. Look
to see whether the target’s receivables are aging to find if collections
are slowing.
Deal Notes

Important Areas of Risk Mitigation Diligence
Last 12-month (LTM) results - In a difficult economy, trends may be more important than
raw numbers.
LTMM - EBITDA may be falling, so a close review of the most current results and a
comparison to historical results are vital. If results are trending down, the target company
may be slow to release financials. Also, watch for accounting changes such as deferring
costs that used to be and should be expensed, or changes in accounting for inventory.
The target also may attempt to accelerate revenue by offering incentives and discounts to
customers. Normalize for any such activities to get a true picture of results.
Backlogs - Backlogs can be a leading indicator of declining financial performance. In the
current market, sellers may try to avoid or may be slow in disclosing their current backlog,
or may delay reflecting cancelled orders. Backlogs also may not be in saleable condition. Be
sure to look at comparative backlogs over time so you will know which way this indicator is
trending.
Accounts receivable and bad debts - In an uncertain economy, an increase in bad debts
is common. Look to see whether the target’s receivables are aging to find if collections are
slowing. Other signs of trouble? Are customers disputing invoices in an effort to defer
payments or lower costs? Is the target tightening credit limits, which may lead to lower
sales? Remember, deterioration in receivables will affect the company’s borrowing base and
loan structure.
Compensation and staffing - Payroll is usually the largest expense for an employer so
it’s no surprise that a troubled company may take steps to reduce its personnel costs. Has
the company reduced, eliminated, or deferred bonus payments, or has it forced salaried
personnel to take unpaid leave? If so, be sure to consider the likely effects on morale and
retention of key personnel, as well as potential future costs to make up for skipped or
delayed payments. If the company has laid off workers to save money, make sure that those
cuts are sustainable.
Source: White Paper: “Dangerous Opportunities: Understanding the M&A Market During the
Recession and the 10 Keys to Successful Due Diligence,” William Spizman, managing director,
Transaction Support Services, RSM McGladrey.
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With increased competition on the buy side, exclusivity has been cut short,
if not eliminated, and private equity practitioners are beginning to see the
benefit in adding the help of third-party expertise even before signing the
LOI.10 With only a matter of weeks to uncover the strengths and weaknesses of
a business, it is vital that the acquirer go into the process with a due diligence
plan that uncovers all the information it needs to make an informed purchase
decision.
Many successful acquirers, when dealing with a tight timeline, dedicate
whatever resources are necessary to complete their due diligence requirements.
It’s a point on which Greyson and Vetus Partners won’t compromise. “We have
a very structured plan from which we do not deviate. You have to be diligent,”
he said. “The key is that you’re going to beat it up until you’ve taken any risk
that you can see off the table and mitigate it to an acceptable level. There is no
substitute for diligent preparation and execution.”
Most dealmakers expect the trend of compressed deal time frames to continue
for the foreseeable future. Nonetheless, in their view there is no benefit to
taking shortcuts in the diligence process. It’s simply not worth the risk.

III. Value Creation Due Diligence
One best practice that a growing number of serial acquirers have adopted is
to prioritize their due diligence by first focusing on the opportunities a deal
offers before spending time and resources fully investigating its risks. “These
acquirers focus first on understanding the upside, if they can be competitive,
and then really staging the due diligence around an efficient risk/reward ratio,”
said Filek of FTI Consulting. “They want to get into the next round. They don’t
know where the valuation is going to end up, but they do know they want to
be in the game. So they focus their resources on identifying the opportunities
up front and the risk on the back end.”
Buyers who manage their due diligence budgets will find ways to phase the
due diligence process and spend money once they have reached a higher
probability of closing the transaction. Although not “new” or “different,” over
the past few years the best dealmakers have begun to focus time, talent, and
resources on value creation due diligence. Questions include, What aspects
of this company provide value to our investment? What due diligence items
do we need to prioritize to get the value of this company? What aspects do we
need to confirm that will enhance our ability to extract this value when we
10. McGladrey, “Managing Portfolio Investments Survey: Maximizing Value in an Evolving Market,” (Minneapolis: RSM McGladrey, Inc. and McGladrey & Pullen,
LLP, 2011.)
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Turnaround specialists are trained to quickly identify a
company’s problems and opportunities - a valuable skill in
today’s volatile economy.
own this company? Does this company “fit” with our current business model?
The best dealmakers take the time to answer these questions and anchor their
due diligence process to the answers.

Beginning with a Sound Investment Thesis
In an ideal world, acquirers are proactively and methodically identifying
targets based on their investment plan according to their own timetable.
But in the real world, investors spend a fair amount of time reacting to deal
opportunities that bubble up:
• A company executive receives a call from an investment banker about
a potential target and directs the corporate development team to look
into the target.
• Investors are introduced by their peers to a potential partner that can  
help them enter a new market.
• An owner decides to sell his or her company and contacts a  
competitor.
Many deals are kicked off in reaction to such events. But proceeding in reactive
mode leaves the buyer in a less than ideal position to objectively assess the
opportunity. If the acquisition team is reacting rather than acting, it’s likely to
pursue deals with prices below the valuation model, deals with limited upside
and almost unlimited downside, and deals where numbers can be massaged
until they meet corporate hurdle rates. The team will turn down transactions
that appear to be too expensive but actually are not in terms of their long-term
strategic benefits. Furthermore, the team will fail to uncover opportunities that
might have turned up on their own if they had followed a strategic road map.
Pursuing an M&A opportunity in this manner can also result in a flawed deal
that destroys value rather than creates it.
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Deal Notes

Take a Tip from the Turnaround Experts
Are you looking for an edge to improve your due diligence results? Add a turnaround
specialist to your team. Most people think of turnaround specialists as the emergency team
called in to help a company in financial crisis. These specialists must quickly identify the
company’s problems and develop a plan to lead it back to health. It’s a task that requires
seasoned business experts who can quickly gain an accurate “bottom up” picture of the
company, said Gerald P. Buccino, chairman and CEO of Buccino & Associates, a firm
specializing in turnaround and restructuring.
However, turnaround specialists are also called by companies that are not in crisis but need
to improve overall performance. They may be dealing with a range of challenges, including
declining revenues, product obsolescence, over-expansion and an outdated business
strategy.
“One of the first turnarounds I did was for a large company of 50,000 employees,” said
Buccino. “The company was making approximately one percent on its revenue so it was
profitable, but clearly below industry expectations. We were hired to fix the problem, so we
sold off divisions that made no sense and cost-contained the company in ways that made
sense. We put in more efficient systems and procedures, and implemented a marketing plan
that improved the revenue line by five percent. The company therefore improved its profit
margin significantly and improved cash flow and earnings per share.”
Turnaround specialists are trained to quickly identify a company’s problems and
opportunities – a valuable skill in today’s volatile economy. For this reason, investors are
turning to turnaround specialists to assess potential investment opportunities.
“We apply the same skill set to prospective due diligence on target companies that we apply
to turnarounds,” Buccino said. “But we go beyond talking to executive management; we
perform intensive due diligence by working with the line managers who run the business
on a day-to-day basis.”
“We go in with a different eye,” he said. “We focus on cash. We don’t just interview the
CEO and CFO; we dig into middle management. If you talk to the head of production,
purchasing, sales, engineering, or accounting, they’ll tell you, ‘I live in the trenches here
every day; I’ll tell you what is really going on.’”
Buccino added, “This is where we find out if, for example, a company is relying on one
customer for more than 25 percent of their revenues (always a risk) or is too dependent on
one supplier (another red flag), or deferred capital expenditures are compromising quality
control. These are just some examples of the areas we dig into to get to a company’s true
numbers.”
Buccino, who has worked with more than 1,000 distressed companies, has also frequently
been hired by investors to assess distressed asset opportunities. “We often find that
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Successful acquirers minimize reactive decisions by using their
investment thesis to create a filter to assess every opportunity.
performance in distressed companies is lower than that presented to the investors,” he said.
“This isn’t always a signal to walk away, but it may mean setting lower expectations on
price. For example, a seller may say its EBITDA is $5 million, so at five times EBITDA, the
purchase price is $25 million. But after our due diligence, we find that EBITDA is only $3
million, lowering the purchase price to $15 million. However, we may also have identified
six areas of improvement that could result in an EBITDA of $6 million. This is where we
can create value.”
He added, “On the other hand, we might discover that the company could never make
those numbers and is not a good investment. In these cases, we also create value by
preventing investors from taking losses.”
Turnaround firms also provide due diligence on healthy, yet undervalued opportunities
for numerous private equity firms. These firms appreciate the practical expertise that
turnaround experts can contribute on potential targets and on portfolio investments that
are experiencing problems. “It makes great sense to add turnaround experts to the team,”
said Buccino. “If we’re involved in the due diligence process, we can help the buyer make an
accurate assessment of the target, provide an action plan to improve profits and cash flow,
and prevent the target from getting into a turnaround situation.”

It’s a common challenge that Jay Greyson, Managing Director and Principal for
Investment Bank Vetus Partners, has faced many times. “For example, when
we’re working with sellers, our clients are often convinced they know ‘the two
or three businesses that are the best buyers of their company,’” he said. “Even
so, we still conduct extensive research to identify the full buyer universe and
highlight the best buyers who could maximize value for our client. In the 50 to
60 transactions that I have led, after carefully analyzing the prospective buyer
universe, the top three candidates have almost never been those we initially
thought they’d be.”

Translating the Investment Strategy into a Filter for
Due Diligence
Successful acquirers minimize reactive decisions by using their investment
thesis to create a filter to assess every opportunity. It’s the best way to prevent
the team from digressing from core objectives, particularly when presented
with a great number of potential targets.

52

Best Practices of the Best Dealmakers

For example, two successful middle-market private equity firms, Castle Harlan
and The Jordan Company, have translated their investment thesis into a filter
that enables them to objectively analyze as many as 1,000 companies a year.
The work is time-consuming, but the filter they’ve developed protects them
from losing sight of their investment objectives.
According to John K. Castle, Chairman and Chief Executive Officer of Castle
Harlan, his and his partners’ diligence activities are guided by an investment
thesis of targeting companies with strong defendable market positions that are
going to thrive in both good and mediocre times, and can be purchased for a
reasonable price.
“Of all of the opportunities we consider, half are dispatched fairly quickly
because they don’t meet our criteria,” Castle said. “Identifying the good
investments is hard work, but by keeping your nose to the grindstone and
looking at a lot of things, out of every thousand opportunities, a few good
companies with the qualities that we want will appear, even in relatively
difficult times.”
The Jordan Company has continually refined its filter to assess potential targets
in China. “We see about a thousand potential deals a year,” said Andrew
Rice, Senior Vice President at The Jordan Company. “We pass on seventyfive percent of them based on a review of the initial teaser we get. Of the 250
that are le, we’ll sign a non-disclosure agreement (NDA) and request more
detailed material.
“After that initial evaluation, we’ll pass on half. Now we’re down to 125. Of
those, we’ll visit the company and send them a preliminary information
request list. Once we analyze the preliminary data, we will pass on another
100. In a year we identify only 20 to 25 that we really want to dig into. We’ll try
to reach an agreement on the LOI before we spend a lot of money on the legal
and accounting due diligence. If all the other due diligence flows into place,
we’ll do four to six deals in a good year.”
Successful corporate acquirers also use an analysis model based on their
investment goals. This approach spelled great success for Harry Durity, whose
insights are included in Part I of this book. When Durity, a Senior Advisor
at New Mountain Capital, served as Senior Vice President of Worldwide
Business Development for ADP, he led ADP’s corporate development
team through 120 transactions in a 10-year period, yielding a rate of
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Successful acquirers delve deeper to get a true picture
of the target company’s performance.
compounded annual return of 20 percent for ADP’s shareholders over that
period. To achieve this success rate, Durity and his team employed a formal,
structured methodology to review hundreds of target companies according
to the company’s investment thesis. Durity believes that this approach was
instrumental in ADP’s acquisition success.
Considering target companies outside of the strategy was not an option.
Durity developed a mantra that he has shared with many managers who have
wanted to pursue “one-off ” acquisitions. “I’d have to remind the managers
at times, ‘there should be no deal before there is a strategy. A deal is a way to
accomplish a strategy,’” he said. “You shouldn’t be creating a strategy around
a target because you think it’s attractive; develop the strategy and then find
the target that best fits your strategy.” Once developed, the investment thesis
should be considered a living document.11 Successful acquirers continually
update their strategic plans over time to ensure that the investment thesis
reflects current strategic objectives. In addition, they also periodically test their
investment strategies and revise them to reflect changes in their business and
in the market.

Articulating the Investment Thesis to the Due Diligence Team
Successful acquirers also take the time to ensure that their due diligence teams
are kept up-to-date on the investment thesis and use it to guide their work.
There is no other single factor that is more important in determining whether
a due diligence exercise will be a success or a failure.12 This helps the team
prioritize its work and focus its search on the right kinds of target companies.
It also helps to enforce a uniform due diligence methodology by which
findings are always analyzed according to the investment thesis. However,
keeping the investment thesis at the forefront of the entire team’s activities can
be challenging.

11. For more details on Durity’s approach to successful M&A strategy development, see Part 1: Best Practices for Creating a Winning M&A
Acquisition Strategy.
12. John Keffer and Mark E. ompson, “A Guide for Successful Due Diligence,” Due Diligence Review: M&A Behind the Scenes, Financier
Worldwide (2004), 11.
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Deal Notes

Important Areas of Value Creation Diligence
In a declining market, effective due diligence takes into account not only the amount of
sales and revenue, but also its quality. Take a close look at recent lost customers, or at
customers who have stated an intention to move their business and find out what is driving
those decisions. Credit is obviously a key concern for every business currently, so carefully
evaluate the creditworthiness of the target’s client base. Is the target offering more generous
warranty terms, discounts, or other incentives to shore up sagging sales? Look for increases
in barter activity, changes in return policies, and increases in customer concentration – all
could be bad signs.
Gross Margins - A target company may take a variety of steps in a declining market that
could adversely affect margins. For example, companies often discontinue less profitable or
unprofitable product lines in tight markets, but that could mean that a higher percentage of
overhead will be allocated to the remaining product lines, adversely affecting their margins.
Discontinued product lines or slumping sales could mean the loss of volume discounts
the company enjoyed in better times. The target’s suppliers and vendors may be increasing
prices or otherwise changing terms.
Accounts Payable and Purchasing - Targets in trouble may adjust their purchasing and
accounts payable practices in ways that could affect their value. The target may be slowing
payments to vendors and suppliers to conserve cash, or it may be having more disputes
with vendors as it tries to return merchandise in an effort to control inventories and
preserve cash.
Take a close look at the target’s purchase obligations: Are volume guarantees and associated
penalties likely to become an issue? Is the target switching vendor relationships to control
costs or stretch cash? This could lead to quality issues. Finally, even if the target itself is
healthy, the failure of a key vendor could lead to interruptions and higher costs as the
company scrambles to find a replacement, so you also must also assess the health of the
company’s key suppliers.
Inventories - If sales are falling, a company’s inventories often will creep up, which creates
a higher risk of excess and obsolete inventory and related write-downs. If the target’s
customers are experiencing slower sales or other issues, then returns are likely to increase,
which also can cause inventory to increase. The target also could be allocating idle costs to
inventory. All of this puts a drain on cash as increased inventory costs push working capital
requirements higher.
Restructuring Charges - Depending on their size, restructuring charges could cripple
or destroy the target company. Watch for targets establishing restructuring charges
and adding the results back to EBITDA. Also look for changes in reserves designed to
artificially boost earnings.
Source: William Spizman, Managing Director, Transaction Support Services, (Minneapolis:
RSM McGladrey) White Paper: “Dangerous Opportunities: Understanding the M&A Market
During the Recession and the 10 Keys to Successful Due Diligence”

55

Best Practices of the Best Dealmakers

Due diligence teams are often made up of a broad spectrum of experts from
areas, including accounting, legal, operational, regulatory, and industry. If the
deal is a cross-border transaction, the effort is compounded by international
diligence requirements. While each of these areas requires specialized
expertise, successful acquirers are careful to ensure that team members do not
operate in silos, but share their findings across the team.
Dealmakers such as Durity advocate regular meetings and update calls
between all team members to promote cross-pollination of expertise. “It’s more
challenging to get everyone in the same room, especially on international
deals, but we achieved the best results when we held ‘all hands on deck’
meetings in which everyone shared their current state of knowledge,” he said.
“The tax expert might bump into something in the tax record that could be
important for accounting. Or the HR executive might uncover something
that’s important for the general manager and the new team tasked with
running the new company.” Durity made such meetings a top priority in all of
his transactions “because cross-pollination results in better discussion, indepth discovery and more informed decisions,” he said.
Some serial acquirers first perform their own informal due diligence on
a potential target and then hire external diligence experts to see if their
assessment is accurate. “One of the most productive diligence exercises our
firm can undertake is where the client shares, at the outset, the business
models and assumptions it has made with respect to the target company,
and why the client wishes to acquire the target company,” said Kenneth A.
Gerasimovich, a shareholder of law firm Greenberg Traurig LLP:
“Recently, a client (the acquirer) performed high-level due diligence of the
target. The client provided us with its 15- to 20-page model (which included
the assumptions in its model) and asked us to prove the model and determine
the validity of its assumptions. This exercise became a significant part of
our legal due diligence efforts. For example, as part of the model, the client
identified a warehouse that the client intended to shut down to reduce costs.
“We reviewed the leases and identified certain issues with respect to the
anticipated costs of closing the warehouse and terminating its lease. For
example, there were long notice periods required to terminate the leases and
significant penalties for doing so. The client could shut down the warehouse,
but was not going to realize the anticipated savings that were modeled.
Of course, in addition to proving out the client’s model, we still need to
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thoroughly review the targeted company and find out where the skeletons are,
but helping our clients prove their initial assumptions is invaluable.”

Conducting Deeper Diligence on Future Earnings
Successful acquirers delve deeper to get a true picture of the target company’s
performance. To accomplish this, experienced acquirers are now actively
engaging in pre-LOI due diligence and performing more detailed analysis
to get a much more granular understanding of the target’s actual day-to-day
operations.
As James Hill of Benesch Law noted, “Private equity firms and strategic
buyers are looking at companies much more holistically and asking deeper
questions as to where the company is going. Diligence as a whole has become
more sophisticated. People are looking beyond the financial statements and
legal documents, and getting into the quality of earnings, human resources,
and more. They want to know where the company fits in the market, where its
competition is, and candidly, where is the whole industry going?”
The leading acquirers are doing much deeper diligence on a target company’s
current financial results to gain a clear understanding of its ability to sustain
such performance in the future. Hill recommends that buyers pay close
scrutiny to the target’s quality of earnings, EBITDA, and financials going
forward to gain a true understanding of how the company creates its revenue
base.
This is critical for a number of reasons. If the target is a distressed company,
it is important to ensure that the sellers have not made an attempt to cover
up negative trends and poor results. Even if the target company is solid, the
due diligence team needs to be able to determine if the numbers represent a
realistic picture of the company’s true performance or if it is somewhat skewed
as a result of “dressing the company up for sale.” In Filek of FTI Consulting’s
view, having a good grasp on forecasted earnings is crucial “because at the end
of the day, that drives the value. Doing rigorous work and understanding the
upside as well as risk in the forecast are the most crucial areas,” he said.
For example, a seller’s strong sales numbers may or may not be a realistic
indication of future sales revenues. “A seller may say they’ve got a great backlog
of orders and they do. But often, buyers fail to really examine the margins on
those orders,” said Hill. “The target may have sold a lot of product at lower
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If the target is a distressed company, it is important to ensure that
the sellers have not made an attempt to cover up negative trends
and poor results.
margins than they’d been achieving in the past. Suddenly as the new owner,
your gross margin is going down and you’re stuck with that business. You’re
asking, ‘How did that happen?’ Well it happened because they were selling a
lot of business at lower margins to get business in the door.”
Another area that warrants a deeper dive into due diligence is operations and
capital expenditures related to operational equipment. Savvy buyers know that
this can be an area of hidden costs. “When owners start to think about selling
their business, they may forego certain capital expenditures to increase their
earnings,” said Hill. “Buyers need to evaluate the quality and condition of that
equipment to determine how much CapEx they’re going to have to have in
order to get the company back to where it was before the owner decided to sell
the company.”
Due diligence to this level of detail can be time-consuming and beyond the
scope of the buyer’s resources, but it is crucial to assessing a target’s true
potential for creating value. One way to manage these issues is to reach out to
people such as third-party industry or trade experts, suppliers, or customers
who have experience working through this maze.

Beginning Deeper Diligence, Sooner, on Human Capital
All of the above areas of due diligence are crucial, but as many expert
dealmakers have said, “When you’re buying a company, you’re really buying
the people. They drive the business.” Much has been written about the
important role that integration plays in a deal’s success or failure. One mistake
that many acquirers make is to wait too long to identify key employees who
should be retained in an acquisition, and wait too long to communicate
human resource-related decisions to the newly formed organization. As a
result, the organization is unable to move quickly and decisively to implement
the post-merger integration plan, and deal synergies are lost.
Successful acquirers have addressed this common problem by adding human
resource experts to their due diligence team and seeking their input much
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earlier in the process. Increasingly, they are also getting the buyer’s and seller’s
HR teams engaged in integration planning before formal due diligence begins.
Experts note that companies “that have improved the manner in which they
identify, track, and leverage human capital data throughout the deal cycle are
making a material difference to the success of the transaction.”13
Mohammad Ali, Senior Vice President of Corporate Development and
Strategy at Ayaya, said that integration is an essential part of the deal process.
“When I start the meter of deals from inception to completion, a strong
integration process has often helped performance improve by an average 23
percent.”14
In the case of private equity firm Castle Harlan, a detailed assessment of a
target’s management team is a critical step in the firm’s due diligence process.
The firm prefers to invest in companies where it can partner with existing
management, so a cultural mismatch is not an option. In Castle Harlan’s view,
properly aligning the interests of investors and management improves the
likelihood of success.
“We are very involved with the management teams in our portfolio companies.
We prefer to work in conjunction with them to develop a business plan that
they can use to take the company to the next level,” said John Castle. “We
work closely with them to figure out ways to grow faster, improve profitability,
take advantage of their natural strengths and try to move away from their
weaknesses. So we want to work with existing management to make the
company more successful.”
These are just a few areas of value creation that leading deal experts focus on to
assess a potential target acquisition during the diligence process.

Conclusion
Much has changed in the world of due diligence, yet much remains the same.
Internet-based tools such as virtual data rooms have made it much easier
and more efficient for buyers and sellers to share critical information and
accelerate the due diligence process. But, as noted by Castle, “There is no
substitute for hard work.” In today’s global markets, with increasing regulation
and heightened potential for risk, the need for thorough due diligence is more
important than ever.
13. Stephan Vamos, “Report on Mergers & Acquisitions: integration in the Post-acquisition Phase,” Benefits & Compensation International, Volume 38,
number 6, Jan/Feb 2009.
14. Corporate Development 2010, Refining the M&A Playbook, Deloitte Development LLC, 2010.
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“There is no substitute for hard work.” ~ John K. Castle
Given the challenges of due diligence over the past several years, the best
dealmakers have succeeded, time and time again, by adhering to a simplified
focus on risk mitigation balanced with value creation.
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Negotiation, it can be said, is the lifeblood of dealmaking.

Part 3: Negotiating, Valuing, and
Structuring Deals
Introduction
“A private company seller adamantly refused to complete a very large and
favorable buyout transaction because he insisted that the buyer provide him
and his spouse with lifetime medical insurance coverage. After all other issues
were negotiated and resolved, the seller could not move off this point and “stuck
to his guns” believing that if the buyer were truly serious, they would provide
this benefit. Keep in mind that this transaction would have made the seller
very wealthy and he could easily have bought his own medical insurance many
times over. Although the insurance was not a significantly large dollar amount
in the context of the overall price being paid for the company, the delay slowed
the momentum of the deal and the buyer changed their mind and walked away.
So, not only did the seller not get the medical insurance, they didn’t get the exit
for the company. The seller lost sight of the forest by focusing on one of the trees,
and will probably never realize the value for the company that was available by
completing the deal.” - James Abbott, Partner, Seward & Kissel LLP
o study of successful dealmaking strategies would be complete
without discussing the art of negotiation and its impact on the
outcome of the deal. Negotiation, it can be said, is the lifeblood of
dealmaking. It begins from the moment a potential buyer and seller “test the
waters” to see if there is a deal to be done, and drives every step of the process
from the signing of the letter of intent through to due diligence, valuation,
structuring, and the completion of the transaction.

N

Dealmakers, by nature, love to negotiate and “do deals.” This natural
inclination is what makes them so effective at their trade. Certainly, they
must also thoroughly understand the mechanics of the M&A process and of
business in general, but the “best” dealmakers are also acutely attuned to the
importance of the human element of an M&A transaction. They are also ever
mindful of the impact a seemingly minor negotiation point can have on a deal.
They take the negotiation process very seriously and can readily summarize
their own personal insights into what they believe makes them successful at
their work.
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“The simple principles of negotiation are not so simple.
They’re much more nuanced.” ~ Marshall Sonenshine
A Combination of Learned Skills, Inherent Talent,
and Experience
How do the best dealmakers come by their negotiation expertise? Some is
learned through education and training; some through actual experience.
Marshall Sonenshine, Chairman and Managing Partner of investment bank
Sonenshine Partners, believes negotiation is a teachable subject, “although that
doesn’t mean it is necessarily a learnable subject for everyone,” he said. “While
I was at Harvard Law School, I took a fabulous class called ‘Negotiation.’ There
is a subject matter there; there are dynamics that can be understood just as
there are in the subjects of psychology or sociology. But the simple principles
of negotiation are not so simple. They’re much more nuanced. We got
tremendous mileage out of really studying the dynamics of negotiation.”
In conjunction with this, the best deal experts also believe that they learn the
most by actually doing deals of all kinds – mergers, acquisitions, divestitures,
joint ventures, equity raises, debt raises, debt recapitalizations, debt
rescheduling, and so on. In Sonenshine’s view, one of the most important keys
to success is “being able to survive the changes in the business so that you can
stay in the game long enough to see lots of different deals.”
This approach affords the best way to learn from personal experience and
the experience of others. “The truth is, what most practitioners learn in the
first five to seven or eight years is for the most part a ‘commodity’ skill set,”
Sonenshine commented. “To become an M&A expert, you need to see a lot
of strategic issues get worked through and what happens in the subsequent
history of the deals.”
The most successful dealmakers are also often natural students of human
nature. They genuinely enjoy the process of negotiation and instinctively
strive to understand what makes the person on the other side of the table
“tick” – and how to use that knowledge to their own advantage. This is, for
the best dealmakers, a lifelong curiosity; they never stop learning. Equally
as important, these dealmakers view their communications skills as vitally
important to their success and continue to push their skills to a higher level.
This, they believe, differentiates them from the others.
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One thing that Sonenshine and other expert dealmakers are clear on is that
there is no “one size fits all” in negotiation strategies. Each deal has its own set
of unique attributes and nuances, to which skilled negotiators are constantly
adapting their skills. A number of external factors, such as legal and regulatory
requirements, will dictate some aspects of deal structure and process – and
the negotiation process it takes to get to a successful deal for both sides. Other
fluid factors such as changing market conditions will have an impact. And
then there is the “push-pull” of the buyer’s and seller’s ultimate objectives. The
seller wants to sell its asset for the most attractive price. The buyer wants to
gain the most value for the lowest price.
For negotiators, bridging these opposing motivations and arriving at an
acceptable outcome for both parties requires superlative command of
business, deal mechanics, and negotiation skills throughout the entire process.
Experienced dealmakers have a supreme command of the negotiation process,
whether they are dealing with groups of people or individuals. They have
remarkable recall of the deals they have worked on, and can readily convey, in
detail, the specific circumstances, specific words that shifted the balance in the
negotiations. All of their stories are rich in lessons learned.

Critical Advice at Key Stages in the Deal Process
If this section included all of their observations regarding the myriad deals
these experts have worked on, it would be a thousand-page book. While we do
not have the room to do so here, we’ve included some of what they believe are
a few of the most important points for any negotiation. We also recognize that
deal negotiation is a complex process that often involves many conversations
taking place at many different levels at the same time. Rather than attempting
to track every point in this multi-threaded process, we’ve organized the advice
received from our contributors with the key stages of a deal process:
I. Starting the process with the buyer/seller
II. Establishing valuation and negotiating price
III. Negotiating the letter of intent
IV. Deal structure and price
V. Deal completion
The following pages provide insights into how many of the industry’s most
experienced negotiators view best practices in negotiation throughout these
stages.
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“Clients like to think 95 percent of negotiation is legal and 5
percent is business, which isn’t true at all. I’d say 70 percent is
business and 30 percent is legal.” ~ Marshall Sonenshine
I. Starting Off the Process: Study, Study, Study
When asked what they attribute their success to, every dealmaker we spoke
with immediately responded, “Be prepared.” But what does that really mean?
In this context, it means doing the research and studying all parameters of a
potential deal from the moment it is presented. These dealmakers make sure
they have done their homework on their client’s business, industry, market
conditions, competition, as well as the company itself long before they get to
the table. They also gain a clear understanding of their client’s motivations well
before negotiations begin.

Gaining an Understanding of the Buyer’s or Seller’s True
Motivation
Getting to a buyer’s or seller’s true motivation sometimes requires more
digging than may be expected, notes David Schaefer, Managing Partner and
Chair of the Corporate Department, Loeb & Loeb. It may be challenging, but
in his experience, it yields the best results. “The conversation will usually start
out with the client telling me, ‘I want to sell this company.’ I’ll ask, ‘Okay, what
is your business objective?’ and they’ll reply, “I just told you. I want to sell this
company.’ And I’ll say, ‘I understand that, but why? What is the issue – do you
need to raise cash? Is the business no longer a core part of your company?
What problem are you trying to solve by selling the company?’” Sometimes,
Shaefer says, clients don’t expect probing questions into their decisions.
They expect their lawyer to simply handle the mechanics of making the sale
happen. “But if I really know what their problem is or what they’re trying to
accomplish, I will be a better negotiator on their behalf,” he said.
Getting the time with clients to uncover these key issues can be difficult,
according to James Hill, Partner and Executive Chairman of the law firm
Benesch Law. “Clients like to think 95 percent of negotiation is legal and 5
percent is business, which isn’t true at all. I would say 70 percent is business
and 30 percent is legal,” he said, “You need to understand from your client
which points are important to them, what they can live with, what they
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can’t live with. And you really need to know that before you approach the
negotiating table.”

Doing Your Research on the Counterparties
Another critical aspect of deal preparation involves doing the research on the
counterparty in the deal. This sounds like a basic practice that any dealmaker
would employ, but sadly it is not, notes Schaefer. “It is truly amazing to me in
this day and age of the Internet how many people come to the negotiating table
for the first time and have done absolutely no due diligence on the people who
are going to be there on the other side,” he said.
Several leading dealmakers have raised this point. Commented Hill, “I’ve
been in more negotiations than I care to count where people are completely
unprepared and haven’t even read the documents. They’re just kind of winging
it through them. They understand some of the key points as they have seen
them in the letter of intent, but they don’t understand some of the other points.
This is a grave disservice to the client.”
Experts such as Shaefer and Hill draw on all available resources to gain an
understanding of the parties across the table. They’ll query their peers to
find out if they’ve dealt with them in the past, and what the outcomes were.
They’ll use the Internet to gather information; they’ll talk to the counterparty’s
competitors. If their client is buying a company, they may even develop a
“back channel” of communications with the investment banker or corporate
development leads, within legal limitations. These dealmakers know that the
better they understand the counterparty’s actions and motivations, the more
successful they can be in driving effective negotiations.

Understanding Deal Terms and Documents
Expert dealmakers also make it a priority to thoroughly review all documents
pertaining to a transaction well before negotiations begin. They do so to
position themselves to drive strong negotiations that are firmly based in
knowledge. To achieve this, it is critical to understand the logic behind
everything that has been included in the documents so key items can be
effectively defended during negotiations. Noted Hill, “It’s very important to
understand why you put in the document what you put in the document, and
to be able to explain its importance to the other side. The worst answer you
could ever give to anybody on the other side is, ‘Because we always get this.’ If
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“The best negotiators are the ones that make the most
compelling cases and use persuasion.” ~ David S. Schaefer
you don’t understand why a provision is there or you haven’t really thought it
through, you’re ineffective.”
Deal advisors also need to make sure their clients thoroughly understand
the deal terms and their implications before they enter into negotiations.
This means having a detailed discussion with the client to identify critical
components and how they may be impacted in negotiations. Even in the best
of circumstances, misunderstandings that have serious ramifications to the
outcome of the deal can occur.
For example, a seller may not thoroughly understand all of the tax implications
and opportunities associated with the sale of their company. As a result, they
may end up paying far more in taxes than they anticipated. Or they may have
a biased opinion regarding the value of their company that exceeds the buyer’s
estimation and may not be prepared to negotiate a compromise that meets
both parties’ interests. Expert dealmakers take steps to uncover these potential
issues well before negotiations begin. If surprises are encountered during
negotiations, they are also careful to call a halt in the process and curtail
discussions until misunderstandings are put to rest.
When the deal has advanced to the due diligence phase, the most successful
dealmakers are also experts at using virtual data room technology to accelerate
and maximize their research. Rather than assigning junior associates to
perform the due diligence, they send their most experienced team members
to the data room. They also readily invite third-party experts to log in when
they uncover an area that needs specialized knowledge beyond their expertise.
In this way, deal experts leverage the accessibility of a virtual data room to
gain an edge in preparation. As a result, they can go into negotiations with
greater assurance that they’ve done their best to ensure no “smoking gun”
has been inadvertently overlooked, and they’re as prepared as possible before
negotiations begin.

Preparing for the Unexpected
No one can predict and prevent every possible negotiation error from
occurring, but the best dealmakers learn from their experience and apply it to
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future deals. For John Ferrara, Founder and President of investment banking
firm Capstone Partners LLC, this meant learning, early in his career, to spend
more time with his client to understand what was driving their priorities and
making sure they understood the specifics of each term he was negotiating.
“The issue here arises when you assume your client understands a term and
their priorities are satisfied, when in fact that specific term did not address
their objective at all,” he said.
To prevent this, he advises, “When you start a negotiation with an end in
mind, make sure your client understands the end and everything it takes to get
there.” Ferrara finds that it is very helpful to share his negotiation strategy with
the client and walk them through it. “It helps eliminate confusion, and also
helps them appreciate the complexities, trade-offs and art of the trade,” he said.
“Clients and executive management appreciate that and frankly enjoy it.”
Being prepared, according to Stephen Toy, Managing Director of WL Ross
& Co., and Chairman of the company’s investment committee, has a double
meaning. “Not only do you have to be prepared informationally, but you
must also be prepared for the unexpected,” he said. “The best deal makers are
those who are able to react quickly, assess quickly and come up with solutions
quickly. Oftentimes the unexpected happens ‘live,’ when you’re sitting across
the table principal to principal. You don’t have the luxury of saying, ‘I didn’t
expect that, let me think about it.’ Instead, you need to be able to say, ‘I didn’t
expect that, let me think through the permutations and come up with a
solution here and now,’ all while asking yourself how you can make this fit
within the context of how you want to see the deal done.”
Another important point, according to Selig Sacks, Co-Chair of the China/U.S.
Practice at Foley & Lardner, LLP, is that the best dealmakers understand when
to take the lead – and when to take a step back. “Advisors need to understand
their role and really know their place,” he said. “Sometimes, some of the best
meetings take place if the lawyers are not in the room – assuming that they’ve
counseled their clients correctly. There is a personal dynamic here; if the CEOs
are doing well with each other and reaching understandings, then you have a
good chemistry and good negotiation. So I always encourage many of these
issues to be resolved at the business level.”
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“When you lock horns in negotiations, all the walls go up
and creativity shuts down.” ~ John Ferrara
Active Listening: The Other Side of Preparation
Expert dealmakers also emphasize one important point: be prepared to
listen. “The best negotiators, in my opinion, are the ones that make the
most compelling cases and use persuasion. They don’t try to muscle their
way through,” said Schaefer. “They listen when other people talk and do not
interrupt them when they’re talking, no matter how tempting. That’s what
makes a good negotiator.”
Euan Rellie, Senior Managing Director and Co-founder of investment banking
firm Business Development Asia (BDA) emphasizes the value of this attribute
when describing his stewardship of U.S. participants
in international transactions. “Being sensitive and
listening is the first rule and does not always come
naturally to Americans,” he said. Rellie believes that
active listening is very important, particularly in crossborder deals, to ensure that the cultural nuances of the Euan Rellie, Joint Founder & Senior
Managing Director, Business
transaction, the companies, and the parties involved
Development Asia
will be revealed.

II. Establishing Deal Valuation and Negotiating Price
“What is the deal worth?” No sooner have a potential buyer and seller entered
into discussions and the value of the deal begins to take shape. Rarely, at this
early stage, do the seller and the buyer have the same figure in mind. Rather,
the parties come to agreement after some combination of financial analysis
and business judgment is applied.
Valuation experts rely on a variety of financial methodologies to calculate an
asset’s value – discounted cash flow analysis, comparable company valuations,
and comparable M&A transactions. But experiential knowledge also plays
an important role in addressing the qualitative factors that also come into
consideration. A buyer may be pursuing a specific target to satisfy long-term
objectives that are not readily clear to the outside observer. In these cases,
a firm’s true value also depends on what buyers are willing to pay at a given
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point in time. This can be influenced by subjective factors such as the buyer’s
resources, the firm’s competitive positioning, industry dynamics, deal terms,
and so on. Thus, analytic methods can only approximate the outcome of the
sale process.

Honing in on Value
Adopting a broader perspective enhanced shareholder value for the Cingular
Wireless-AT&T Wireless transaction in 2004, the largest all-cash acquisition
in U.S. history at the time. Although some questioned whether Cingular
was paying too much, because AT&T Wireless was underperforming and
had strained relationships with its customer base as a result of technologymigration issues, management at Cingular Wireless focused on broader
industry trends and the need for enhanced scale to remain competitive
with Verizon Wireless. Despite the issues at AT&T Wireless, ecosystem
trends supported the economics of the transaction, which was borne out by
subsequent performance.
This is the point at which expert dealmakers shine. They have both business
experience and the mental discipline to objectively assess deal parameters and
conduct negotiations in the best interests of their client. The best negotiating
position to be in, according to Ferrara, takes place when you are at the table
with the real decision makers. “When you are able to listen, you are able to
pick up on ‘what people are not saying.’ If you are able to understand what is
most important to the other party, solutions will typically make themselves
available,” he said. “All that said, experience matters most – the ability to read
a situation, understand personalities, interpret body language (or inflection),
and selectively use instinct to dictate the bolder moves.”

III. Negotiating the Letter of Intent
Granted, in certain situations such as a transaction involving a public
company, an LOI is a required document. But in transactions involving
private companies, it is considered optional and is not always used in the deal
process. Some dealmakers contend that because the LOI may or may not be
legally binding, it may be more efficient to go “straight to documents.” This is
particularly true in situations where time constraints are tight. For example,
the death of the company’s owner, divorce, or end-of-year tax planning could
be examples of why a deal may have to close more quickly.
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“Valuation is not the final component; it is the first
component.” ~ John Ferrara
In these situations, in order for the seller to feel comfortable that everyone is
on the “same page,” the LOI may serve as an understanding of what generally
will be done and who’ll be paying for transaction expenses. For the buyer/
investor, a LOI may have a no-shop/exclusivity provision that will prevent the
seller from speaking to anyone else during the expensive due diligence process.
Other dealmakers, however, believe that the LOI plays a pivotal role in the
early stages of deal negotiations. A LOI can be especially valuable in complex
transactions where it is important for the parties to determine early in the
negotiations whether they agree on the transaction’s price and fundamental
structure so that time and effort is not wasted in drafting lengthy documents.
The exercise of drafting the letter can serve as a benchmark to assess whether
the buyer and seller are working in the same direction and with the same
end-goal in mind. The actual process of putting words on paper will force the
discussion and negotiation of critical items. The end result has the potential to
be a well-defined document that clearly outlines each party’s expectations as
the deal moves forward.

Using the Letter of Intent to Understand Non-monetary
Deal Factors
Expert dealmakers also understand that valuation and price are not the only
factors by which a deal is decided. All dealmakers can point to deals where the
buyer with the highest price was not necessarily the one who won the deal.
In Ferrara’s view, when dealing with sellers, “Valuation is typically the most
critical term, but not always. We have had clients select acquirers that were
not the highest bidder because they felt it was a better fit for the customers,
employees, and management team. Valuation is not the final component; it is
the first component.”
For example, deal team members for private equity firm WL Ross & Co. use
the LOI to begin discussions in virtually any transaction of interest, says Toy.
“We like to have a letter of intent phase so that, with limited information, we
can get a sense of ‘are we in the same ballpark or are we just talking about
different sports,’” he said. “If we move to the next round, as a practice we
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like to see a full markup of the agreement early in the process so that we can
identify potential showstoppers and determine fairly quickly if we can deal
with them or if we are not going to be able to come to a meeting of the minds
over them.”
Other deal experts advocate creating a detailed LOI to prevent potential
misunderstandings and surprises from arising after the buyer and seller have
entered into an exclusive arrangement. This can be particularly damaging for
sellers, who face the prospect of a failed deal and being labeled as damaged
goods. For this reason, Hill advises, “If you’re a seller, don’t ever sign a letter of
intent until you’ve got a tremendous amount of detail from the proposed buyer
about all of the aspects of the transaction.”
Ultimately, the process of negotiating the terms included in the LOI can also
help buyers and sellers determine if they are well suited. If they find that they
are not, and choose to walk away from the deal earlier, it will be for a much
lower cost than would be incurred by going “straight to documents” and
through a formal due diligence process.
Once the LOI is signed and due diligence has begun, the best dealmakers are
in close communication with the due diligence team.15

IV. Determining Deal Structure
To pass the torch of ownership, three things must happen: Buyers and
sellers must agree on a price – the number of dollars or amount of other
considerations the sellers will receive. They must agree on the nature and
timing of terms – cash, debt, and/or stock; now or later; and under what
conditions. Finally, they must agree on the structure of the transaction – the
legal, accounting, and tax form by which the transfer of ownership will take
effect, and the documentation of that transfer.
The range of available forms (asset sales, stock transfers, mergers of a variety
of types, tender offers, and so on), coupled with the variety of relevant factors
(legal, accounting, tax, etc.) gives dealmakers both the tools to use and the
traps to avoid as they respond to the many and often conflicting goals of
buyers, sellers, investors, lenders, and taxing authorities. Expert dealmakers
have both a thorough understanding of the structural elements of the deal
and the creative ability to put them together in the manner that best befits the
situation.
15. For a more detailed discussion on best practices in due diligence as a value creation tool, see Part 2: “Mitigating Risk and Creating Value: A
Focused Approach to Due Diligence.”
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Expert dealmakers start with understanding their client’s
objectives in buying or selling their company, and then help
them devise a strategy that will deliver the most value.
Questions to Consider in Establishing Deal Structure
As noted by James Abbott, “Deal structure is all about achieving, as much as
possible, the objectives of both parties while also eliminating or reducing legal,
regulatory, and third-party impediments to deal certainty.” In his experience,
the questions that must be answered and analyzed to devise an appropriate
deal structure include:
• The tax situation of the parties;
• Any regulatory approval requirements and the impact of deal structure on
such approvals;
• Any third-party consent requirements or defaults of contracts that would
be triggered by a transaction and the impact of deal structure on such
consents or defaults;
• The likelihood that contingent or unknown liabilities relating to the target
business will be a material future exposure for the buyers.
The answers to these questions will help to define basic structure issues such
as the decision to proceed with a stock or an asset purchase. Beyond these
foundational questions, expert dealmakers start with understanding their
client’s objectives in either buying or selling their company, and then help
them devise a strategy that will deliver the most value, however value is
defined. There is no standard checklist or formula that applies to all M&A
transactions. Questions related to structure vary greatly, depending upon the
industry, the countries in which the companies are located, buyers and sellers
preferences, and so on.
When asked which questions he pose to sellers that best help him understand
his clients’ objectives and prepare for the negotiations and structuring process,
John Ferrara of Capstone Partners offered the following:
• What is your ideal profile of a transaction?
• What are your top five to ten personal and business objectives in this
transaction?
• How much do the “Three Ps” mean to you? (A business can be a source
of Power, Prestige and Persona for an owner.)
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• What role do you want to play in the business, post-transaction?
• Do you have a sophisticated estate strategy with the appropriate tax
structure?
• Do you want to maintain a minority ownership position in the company
going forward?
• Have you talked to your lawyer regarding all the various terms that are
going to come up?
• How important is current liquidity to you versus the risk of
performance-based payments?
• How are you going to celebrate when we close this transaction?

How to Win the Auction
Auctions are often characterized as “cut and dried” transactions with a much
more compressed time frame in which the highest bidder most often wins the
deal. Buyers often note that they have limited time for due diligence, limited
access to the seller’s management team, and limited room for negotiation.
Expert dealmakers acknowledge these challenges, but also look for
opportunities to shift the seller’s decision in their favor, whether or not their
bid is the highest. One of the most important actions the buyer should take
is to strive to build a positive relationship with the seller, because the seller’s
perception of a potential buyer often helps or harms its chances of winning the
auction.
One deal advisor suggested the following questions to help sellers assess
potential buyers:
• Will the buyer be difficult to negotiate with?
• Does the buyer have a history of busted deals?
• Is the buyer typically successful in obtaining financing based on the
financing letters delivered with its bid?
• Does the buyer have a history of renegotiating won auctions?
• Is the buyer aggressive after closing deals (purchase price   
adjustments and indemnification claims)?
• How has the buyer treated the management teams of its other   
portfolio companies?
• Have the buyer’s prior investments been successful?
As these questions indicate, the ultimate decision is based on far more than
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Ultimately, certainty of close plays an important role in
determining if a deal is good.
the highest bid. Expert dealmakers are well aware of this, and strive to position
their company well throughout the process. As Marshall Sonenshine noted,
“The reality is if you think you’re just running an auction and you think your
only job is to, as though you were working in a bakery, take a number and we’ll
take your bid, you’re not adding a whole lot of value to your client. You’re also
missing a lot of the meat and the juice that is the opportunity set for a great
M&A practitioner. Auctions are not the full story; they are part of the story.
But negotiation, persuasion and nuance of understanding and communication
are very important to the resolution of an auction. All auctions really devolve
into a negotiation where you say to someone, ‘Look, you are one of our favorite
bidders. But in order for us to do a deal with you, we have to work out the
following 14 issues,’ and now you’re negotiating.”
As buyers, leading dealmakers tend to assess a potential target in terms of
its “fit” with their organizational and investment goals. Deal structure tends
to vary situation by situation. “We have, as most other institutions have, our
own set of ‘hot buttons’ in terms of the way we want the deal struck,” said Toy.
“But both on the buy-side and the sell-side, we tend to look at structure on a
case-by-case basis. If this is a ‘must own’ business, we exercise more flexibility
in terms of structuring the deal; whereas if the target carries more risk, we
exercise less flexibility in terms of how the deal can come together.”
Ultimately, certainty of close plays an important role in determining if a deal
is good. Consideration of any opportunity requires a significant investment
in human and financial capital, so expert dealmakers are careful to consider
this issue. Notes Toy, “What are the priorities of the other entities on the other
side? It is not always price. Rather it is often a long list of items that can be top
priorities. So therefore, what is the likelihood of getting a transaction done?”

Winning Through a Combination of Business Mechanics and
Creative Thinking
In addition to having an in-depth understanding of deal structure and
mechanics, the most successful dealmakers are creative thinkers who know
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how to use deal mechanics to drive value and do not let emotions sway their
strategy. By combining these strengths with creative thinking, dealmakers such
as Sonenshine excell in delivering value for their clients.
“We often achieve values no one thought were achievable for clients we sell,”
Sonenshine said. “In one case we were recently the debtor’s advisor in one of
the most controversial media restructurings – Philadelphia Newspapers. This
was a paradigm-busting transaction because we achieved the highest price
paid for an American newspaper during the newspaper restructuring years by
creating the only competitive cash auction for a newspaper at that time. This
process was not what some of the hedge funds wanted, but it was what the
debtor was able to ensure for the business.
“In another deal,” he added, “we sold loss-making telecom infrastructure
Riverstone Networks for a shockingly high price in a section 363 case by
creating a bidding war between Lucent, which distributed the product, and
Ericsson, which wanted to supplant Lucent. We used bankruptcy to sell the
business even though it had restatement issues that would have precluded
it from doing a proper merger proxy – and achieved a price about 10 times
greater than the stock price. Last year, we sold Drugstore.com to Walgreens for
a premium over 100 percent and a multiple over 50 times in a deal in which
there was no auction. We simply negotiated well,” he said.
Dealmakers know that is not unusual for the structure of a deal to change
dramatically from the first draft to the structure to the version that is defined
in the final agreement. Expert dealmakers don’t let structural issues derail the
deal. They are able to draw on their experience from past transactions and
identify other alternatives that will enable both parties to achieve their desired
outcome.

V. Deal Completion: Negotiation Tips to Facilitate a
Smooth Close
Deals need to progress through a series of steps before they get to completion,
but in truth, the best dealmakers are always mindful of moving the transaction
to a smooth close. They strive to manage every aspect of the negotiation
process to eliminate the risk of surprises that may put a promising deal in
jeopardy. Here are some of the best practices that our contributors recommend
to get both sides to the closing table:
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“Negotiation is not really about intimidating people. Negotiation is
really about understanding the issues and negotiating the issues.”
~ Marshall Sonenshine
Create an environment of collaboration – “If you can develop an early
rapport for being a solutions-driven professional and empower the broader
team from both sides to embrace the outstanding issues and work together to
develop answers, you win in the long run. In that situation, people generally
tend to be more creative, more open and less emotional. When you lock horns
in negotiations, all the walls go up and creativity shuts down. You can typically
point to the precise moment when this occurs.” John Ferrara, Capstone
Partners, LLC
Prioritize – “One of the most important aspects of any negotiation is
prioritizing, and really understanding what are the key issues that you need
to deal with. It is also important to understand what will have the most lead
time. It’s one thing to have a negotiation where you and I can control what
the subject matters are, but it’s an entirely different
situation where you have to add in lead time for
regulatory or other third-party approvals. So, the most
important thing is to understand going in, What issues
are within your control? What are those issues that will
Selig Sacks, Co-Chair
require third-party consent?” Selig Sacks, Co-Chair
of Foley & Lardner, LLP
of Foley & Lardner LLP
Be hard on the issues, not the people – “The worst negotiators are the
people who are just lunatics in the negotiating room. There is a time and
place for theatrics as a tactic. I can rant and rave too, and I’ve done it when
I’ve needed to. But in truth, negotiation is not really
about intimidating people. Negotiation is really about
understanding the issues and negotiating the issues.
This is particularly true if you’re dealing with other
highly trained, intelligent professional people. You are
Marshall Sonenshine,
not going to win a negotiation by being tougher than
Chairman and Managing Partner,
Sonenshine Partners
them on an interpersonal level.” Marshall Sonenshine,
Sonenshine Partners
Eliminate surprises – “Nothing will derail a deal more permanently than a
surprise that one side knew about and didn’t divulge, even though it inevitably
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had to come out. The loss of credibility in those situations is often irreparable.
If you want good execution, be prepared to be honest about what you can and
cannot do at that point. You should invite that from your counterparty as well.”
David Schaefer, Loeb & Loeb, LLP
Don’t rely solely on email and conference calls – “There’s a danger if people
over-rely on communications via video conference, teleconference or email
exchange. More face-to-face negotiation should be taking place. It’s a lot easier
for people to hide behind certain positions if they are not meeting in person
and really talking the issues through. If not at the lawyer’s level, then certainly
at the business person’s level, as much time as possible should be spent ‘on the
ground’ with your counterpart to understand their company, their culture,
technology, and their issues.” Selig Sacks, Foley & Lardner, LLP
Make sure the true decision makers are at the table – “It can be a potentially
fatal error if one side’s ultimate decision maker agrees to attend a negotiating
session when the other side’s decision maker is not also there. Points can
be conceded by the one side while the other side suggests it may be able to
compromise but must consult with people outside the room.” James Abbott,
Seward & Kissel, LLP
Even the experts bring in experts – “You have to have a little bit of humility,
you know. No one person owns or has a monopoly on all knowledge. So if it’s
a tax question, get a few law firms on the phone and make sure you’ve covered
all your bases. If it’s a securities matter or a structuring matter, you may need
to get the securities lawyers and the accountants on the phone. Know who
your best experts are and get in a room or on a phone with them. These are not
emails – these are conversations.” Marshall Sonenshine, Sonenshine Partners
Don’t personalize anything – “You never want to get to a point in any
negotiation where you are personalizing what the other person is saying. I’ve
seen lawyers in negotiations become really annoyed at a lawyer on the other
side who is arrogant, interrupts all the time, et cetera. It becomes kind of a
personal vendetta, a ‘who’s smarter than the other person.’ First of all it’s a very
ineffective way to negotiate. Secondly, clients don’t like it. They don’t want to
turn this into an individual revenge motive. They want you to get through the
negotiations and get the transaction closed.” James Hill, Benesch Law
You cannot win without the true spirit of partnership – “Expert dealmakers
are very aware that they alone cannot bring a good deal to fruition. Successful
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deals are built on collaboration. “The key to being a winner in this industry is
understanding the value of partnerships. They may not last forever, but every
transaction requires the spirit of partnership to get things done. There is no
one person who has all the answers.” Joe Durnford, JD Ford & Company

Conclusion
As Warren Buffett wisely said, “Price is what you pay, value is what you get.” In
the M&A world, you are measured on your ability to bring winning deals to
fruition. The best dealmakers know how to bring the right combination of
knowledge, experience, and interpersonal skills together to drive the results
they want. They are expert negotiators who love to “do deals.” They are also
lifelong students of the art and science of M&A dealmaking. They’ve amassed
an arsenal of transactional experience, yet they do not rest on their laurels.
Rather, they constantly challenge themselves to improve their skills. They are
well aware that change is a constant in their line of work and they enhance
their skills and increase their knowledge to stand out in a competitive arena.
The most successful dealmakers continually evaluate what is taking place in
their environment and adapt accordingly, to differentiate themselves from the
commodity players.
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“Being fired by a Frenchman is one thing but you can’t be fired
by a German!” ~ CEO, French Company

Part 4: Best Practices for Successfully
Integrating Newly Acquired Assets
Introduction
he business press is filled with many examples of culture clashes that
have caused deals to fail. A primary goal for most buyers and sellers
involved in cross-border M&A transactions is to capitalize on the
synergies gained by combining their organizations. But synergy can quickly
dissipate when the impact of decisions regarding the integration of the two
entities is mismanaged. The level of integration required for a particular M&A
transaction is a function of the goal behind the acquisition. For example, if the
buyer’s plans allow the new acquisition to operate as a stand-alone entity with
separate financials and operations, very little integration in terms of systems,
procedures and operations will be necessary. On the other hand, if the buyer
chooses to completely integrate the acquired company’s products and services
into the buyer’s operations, a detailed integration plan spanning IT systems,
operations, and personnel will be necessary.

T

All of these aspects of M&A integration are important. However, as a first
step, this chapter focuses on the importance of cultural integration as a critical
component of the successful M&A transactions. If the dynamics of the new
organizational culture as in the misjudged, all other aspects of integration can
quickly come to a grinding halt as in the following case, shared by René-Pierre
Azria, Founder and CEO of advisory firm Tegris Advisors:
“We were working on the sale of a French computer
leasing company to an American company. We agreed
to a lower selling price partly based on the premise
that the buyer would take on the difficult task of
terminating some of the employees. We told the buyers,
‘Listen; to fire people in France, you have to make a
“social plan” and present it to the work inspector. This
is the procedure.’
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The days of doing deals largely based on valuations, deal terms
and due diligence are over. People really want to see that you’re
adding value when you invest in their companies.
‘Yes, we have a lawyer,’ the buyer said. ‘He told us the same thing.’ In effect,
the sellers were reducing the selling price by having the buyer take on the
responsibility for the social plan. We said, ‘The only thing is that you need a
personnel manager who is experienced at doing this.’ So we sold the business
and concluded the deal.
“The next thing we know, the American buyer brings in a personnel manager
from a subsidiary in Germany. A German. The CEO of the French company
calls me and begs me to call the CEO in Chicago and tell them, ‘You cannot
have a German personnel manager in France to fire people! You just can’t!
Being fired by a Frenchman is one thing, but you can’t be fired by a German. It
is impossible.’
“Culturally it didn’t work. They had this German guy, going to do it the
German way, and because it was a German doing it in a German way, they had
strike upon strike upon strike in the French operations. They thought it was all
because they were an American company, but nobody cared about that. It was
all because they put a German HR guy in there.”
As depicted above and as numerous studies have concluded, very often it’s
the “people issues” – differences in management style, organizational culture,
and “the way we do things around here” – that prevent an M&A transaction
from achieving its financial and strategic objectives. Yet successful M&A
transactions are taking place all the time, led by experienced dealmakers who
know what it takes to keep their deals on track and how to drive the greatest
value for their shareholders.
This chapter will focus on the ways in which culture plays an important role
in most M&A transactions and how the best dealmakers conduct cultural due
diligence and integrate cultures in their deals.

The Importance of Successful Cultural Integration
For many companies, successful cultural integration is a requirement of
their overall M&A strategy. It’s important to note that cultural integration is
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not limited to cross-border deals. The act of bringing any two organizations
together to work under the same umbrella will inevitably bring the issue
of each entity’s organizational cultures into play. Today’s tougher M&A
marketplace is forcing every company to put its acquisition philosophy
through a more rigorous test, to improve on its criteria for identifying
attractive targets and to achieve more fruitful deal synergies.
“Ten or 15 years ago, people looked at the numbers
without looking at the folks behind the numbers. There
was a mindset of combining the two companies and
making 1+1 = 3 instead of 2, forgetting the fact that
you have to bring in the people as well,” said Kenneth
Gerasimovich, a Shareholder of law firm Greenberg
Traurig LLP.

Kenneth Gerasimovich,
Shareholder at Greenberg Traurig

Some transactions don’t go through primarily because of cultural differences
between management, Gerasimovich said. “What I see now is that parties
absolutely try to learn about the members of management and how they do
things. I’ve seen deals actually not go forward because the deal team identified
that there was no way to integrate the two management groups. The numbers
look good, but the target may not be a company worth acquiring because the
management groups were not going to able to work with each other.”
The Jordan Company, a private equity firm that pioneered many deals in
China, agrees that culture is important. “The days of doing deals largely based
on valuations, deal terms and due diligence are over,” said Andrew Rice,
Senior Vice President of international business for The Jordan Company.
“People really want to see that you’re adding value when you invest in their
companies. They want to know how you’ll help them increase their sales and
grow product-wise and internationally. They want help introducing financial
controls and best practices such as lean manufacturing, access to better
financing for growth, and more.”
Equally important, Rice noted, is that these sellers expect buyers to have a
track record that shows how they deliver on their promises. The cultural fit
between two companies in a potential M&A transaction is also getting much
more attention. To drive success, certain acquirers are getting much more
actively involved in integrating their targets’ cultures much earlier in the deal.
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Sellers expect buyers to have a track record that shows how they
deliver on their promises.
Improving the Odds of Successful M&A Performance
The most successful acquirers have built a repeatable integration practice
around a clearly defined acquisition strategy and an experienced project team
to keep integration on track. These firms have found that this approach can
deliver significant returns:
• Faster integration
• Lower costs
• Achieving and surpassing projected synergies
• Smoother transition to the new culture
• Higher returns on investment
How dramatic can the performance results
be for companies that manage their culture
well? In their book, Corporate Culture and
Performance, John Kotter and James Heskett
report phenomenal differences in the longterm results of companies that appropriately
managed their cultures. Over an 11-year
period, these companies increased revenue
by 682 percent versus 166 percent for
Source: John Kotter and James Heskett,
Corporate Culture and Performance
companies that lacked those same traits, grew
(Simon & Schuster: New York, 2008.)
their stock price increases 901 percent versus
74 percent, and improved their net income by 756 percent versus 1 percent.
The best practices and observations of firms that have successfully integrated
their acquisitions to achieve their financial and strategic objectives are outlined
on the following pages.

A Five-step Formula for Successful Integration
In general, the most successful acquirers, whether they be corporate or
financial buyers, achieve better results by being sensitive to cultural issues
throughout the entire acquisition process. This includes:
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I. Cultural sensitivity “advisors” as an element of deal success
II. A philosophy of pre-merger, not strictly post-merger, cultural
integration
III. A top-down commitment to successful integration
IV. A dedicated, experienced integration team
V. A commitment to move quickly to complete the integration
Following is a more detailed discussion of each of these points.

I. Cultural Sensitivity “Advisors” as an Element of Success
Successful acquirers are sensitive to the cultural differences that will likely
exist between their own operations and the companies they acquire – and the
fallout that can incur if cultural integration isn’t addressed from “Day One.”
They apply this sensitivity to every acquisition, whether the deal is domestic or
cross border.
Without exception, experts recommend that first-time buyers work with
professionals who have a track record of doing such deals. Marcello Hallake,
partner at Jones Day, recommends that companies planning to enter a new
country for the first time engage the services of experienced advisors who can
help them navigate the culture, language, and business environment.
“Even companies that have very sophisticated dealmakers with a track record
in certain countries and industries may have a difficult time when entering a
new market,” Hallake said. “The issues are not always spelled out in black and
white. For example, a company entering Brazil for the first time may be very
concerned when confronted with the Brazilian approach to tax liabilities or
employment laws. Without the benefit of an experienced advisor, they may
misunderstand the ‘true’ versus ‘theoretical’ risks of the deal and walk away
from a good opportunity. An experienced M&A advisor who has worked on
Brazilian deals can quickly assess the critical aspects of a deal and translate
them for the client, without taking hours to come up to speed.”
Indeed, experienced cross-border dealmakers themselves often round out their
deal team with local expertise when taking on an international deal. “Different
cultures have different approaches,” said Gerasimovich of Greenberg Traurig.
“Handshakes in one country may be considered an insult or it may be an insult
if you don’t handshake. Or handing out business cards is something people
do all the time in some cultures, versus rarely, if at all, in others. So from our
perspective, the first thing we want to do is understand what country we are
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“There is no substitution really, to rolling up your sleeves and trying
to get an early understanding of these issues.” ~ Selig Sacks
working in. What is always very helpful for every such transaction is to get
local counsel that is like-minded.”
When Gerasimovich was engaged to work on the $8 billion merger of Liberty
Holdings Corp. (NYSE/AMEX:LIA), with Promotora de Informaciones
(Prisa), the world’s leading Spanish and Portuguese language media group,
his firm immediately hired local counsel in Spain to assist with all aspects
of the transaction. “My recommendation is to hire local counsel, a firm you
communicate and get along with very well,” he said. “The local firm can be
extremely helpful in understanding what needs to be done, how to approach
aspects of the deal, and to a large degree, in resolving language barriers.”

II. A Philosophy of Pre-merger and Post-merger
Integration Planning
AOL’s failed integration of Time Warner is widely seen as an example of a
clash of cultures. The problem was that cultural integration was viewed as a
post-merger afterthought. Since this infamously notable failure, pre-merger
integration has become a priority.
Once a successful acquirer has identified a potential target, it makes a
committed effort to learn more about the target’s culture. Again, these
dealmakers treat this as a priority on all deals, domestic and cross border. If
possible, they start their investigations early, before the formal due diligence
process begins, to identify cultural synergies and challenges. This can be seen
at work in a variety of ways. Some suggested approaches include:
• Encouraging senior management teams to get to know each other
before the deal is closed. This is particularly important in countries
like China, according to Selig Sacks, Partner and Co-Chair, China/U.S.
Practice at Foley & Lardner, LLP. “Culture, as you approach business
in China, is really the culture of the chairman of the company, who is
omnipotent to most of the people that he works with,” said Sacks, who
specializes in representing U.S. and Chinese companies in U.S. capital
markets. “Often that individual is accustomed to running the company
in his style and the people who surround him are there to reinforce
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or interpret his personal vision. This is distinctively different from
a Western or U.S. system of conducting business, where we are far
more oriented to process and procedures.”
Sacks recommended “getting as much face time” as early as possible
with the chairman of a potential target company if you’re depending
on that person to continue as CEO. “Will he be able to adapt and
report to another group? Will he be able to share information on
a very open basis, and be open to building the management team,
processes and procedures that are more consistent with the U.S.
model?” Sacks added, “In fact, there is no substitution really, to
rolling up your sleeves and trying to get an early understanding of
these issues.”
• Engaging the services of an organizational consulting firm to
assess the fit between the two companies. “The goal is not only
understanding some of the personalities that you’ll be working with,”
said Barbara Atkeson, consultant for organizational consulting firm
Bennett Partners, “but also finding out, ‘How does the company run
their business? Is it in alignment with your business?”
According to Atkeson, getting access to management and key
employees in advance of the deal closing can be tough due to the
secrecy that surrounds many M&A deals. However, her team can
build an indicative “profile” based on detailed research to determine
the synergies and issues that may arise. Sometimes, success may be
defined by the client’s decision to walk away from a deal based on
the outcome of an organizational assessment exercise.
“In one case, we had the sense going into the deal that the other
party did not always look for a ‘win-win’ situation with its partners,”
said Atkeson. “So we proposed a meeting as part of the due diligence
setup, and built in some key questions that would allow our client to
‘test the waters.’ Based on how the other company responded at that
meeting, it became evident that they were not the win-win partner
our client wanted. Our client saw this and backed away from the
deal.”
• Employing detailed background checks into the target’s executive
team, management and key individuals. Some firms have added
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Psychological profiling is becoming more acceptable as companies
strive to ensure a good cultural fit with an acquisition.
industrial psychological profiling of key employees as a way to better
understand the culture and minimize surprises that may emerge
after the deal is closed.
For example, psychological profiling is becoming more acceptable
as companies strive to ensure a good cultural fit with an acquisition.
That’s a position James Hill, Partner and Co-Chair at Benesch Law
and seasoned legal counsel to middle market PE firms, has long
supported. “Years ago, I used to say to our private equity clients,
‘You’re buying a $100 million company and a management team.
You don’t know how they are made up psychologically or what drives
them. Did you ever think about, if you’re actually in the process to
the point of exclusivity, doing industrial psychology profiling?’ And
their answer was ‘no’, for a number of reasons. Now it’s being done
more often. People are more sensitized to it.”
• Establishing a “clean team” that can be deployed to get a head
start on integration planning issues. Much can be accomplished
if the team can work during the pre-closing period or in situations
where there is a waiting period due to regulatory review and
approval of the deal.
• Creating a human resources pre-diligence team to assess
the alignment of each party’s cultures before the formal due
diligence process takes place. This approach can be instrumental
in identifying critical human resource policies, practices, or
philosophies that may influence the successful integration of the
buyer’s and seller’s cultures.
• Facilitating a pre-diligence integration summit. Some companies
invite both the seller’s and the buyer’s integration teams to work
together – pre-due diligence – to identify synergies, opportunities,
and issues, and develop the actual plan.
• On cross-border deals, sending an advance team to the target’s
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location. This approach allows a buyer to gain an understanding of
how an M&A transaction is handled in the target’s country and to
learn about cultural differences that need to be addressed. This can
significantly reduce delays and surprises in the deal negotiations,
closing, and organizational integration.
According to Andrew Rice of The Jordan Company, this last point has proven
to be instrumental in his firm’s track record of multiple successful M&A
integrations. In fact, The Jordan Company became one of the first private
equity firms to invest in establishing a cross-functional operations team
in China, where it has done 26 acquisitions, joint ventures and Greenfield
startups.
“We have a full team on the ground in China to work with each of our
portfolio companies so they are able to make decisions
without delay,” Rice said. “A common mistake that many
companies make is to allow their key managers to get
dragged into all the administration of the acquisition. It
can be onerous if you don’t know the process. We send
Andrew Rice, Senior Vice President,
our China team into the target company’s city ahead
of The Jordan Company
of time to understand who is responsible for making
decisions, which local approvals need to be done first, et cetera. In some cases,
if you can get the mayor to support the deal, the process can take a week;
otherwise it can take two to three months or more.”
The Jordan Company also capitalizes on the time period around the
government approval process to ensure that it can move quickly to integrate
a newly acquired company. “Once we finally reach an agreement to buy a
company and we sign the purchase agreement, we need the approval of 10
or 15 government agencies – a process that can take three to six months,” he
said. “So during that period, we often hire new senior managers and get them
involved in the business. We don’t own the company yet, but we can introduce
the managers to the company so they can start to understand the business and
get to know the employees.”
By the time all the approvals come through and the deal officially closes, the
new management team is already in place and the integration of the new
company is already underway.
Another tactic is to kick off the new culture by identifying projects for the
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“Every employee has just three questions: 1) Do I have a job?
2) Who do I report to? and 3) How will I get paid? Until they get
answers, nothing else matters.”
operational integration teams that can result in quick “wins” that build morale.
These projects also require members from both teams to interact closely to
accomplish the goal. As one participant of such a process observed, “Our
integration teams, including people directly affected by the changes, were able
to get involved and identify cost-saving opportunities that our executives and
dealmakers could not have found on their own.”16
Tactics such as these enable the buyer and seller to get an earlier read on
cultural synergies and issues. Making an early investment in understanding
cultural issues also enables companies to accomplish the integration much
faster.

Don’t Be Afraid to Walk Away
No less important, some signals in cultural differences may even serve as a red
flag to abandon the deal. For example, during the final stages of due diligence
for the acquisition of a British leasing equipment company, two senior
business leaders from GE Capital had a working lunch with the CEO and CFO
of the company expressly to discuss some of GE Capital’s expectations for
how the merged company would be run. During lunch, significant differences
in basic management styles and values became clear. The conversation led
GE Capital to take a harder look at the management culture of the target
company and to realize that integration could be difficult and contentious. On
that basis, despite very favorable financials, GE Capital walked away from the
transaction.17

III. The Importance of a Top-down Commitment to Integration
Top-down commitment to integrating each company’s cultures, backed by a
well-conceived communication plan, is critical. If the leaders of the company
do not convey their commitment to the integration of the new company, the
employees will not treat it as important. When a clear commitment from the
top is evident and acted upon, the results can be tremendous. For example:

16. Timothy J. Galpin and Mark Herndon, The Complete Guide to Mergers & Acquisitions, Process Tools to Support M&A Integration at Every Level,
2nd ed. (San Francisco: John Wiley & Sons, 2007).
17. Ronald N. Ashkenas, Lawrence J. DeMonaco, Suzanne C. Francis, “Making the Deal Real: How GE Capital Integrates Acquisitions,” Harvard
Business Review, http://hbr.org/1998/01/making-the-deal-real-how-ge-capital-integratesacquisitions/ar/pr
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When Cargill Crop Nutrition acquired IMC Global to form the Mosaic
Company, a global leader in the fertilizer business, the new CEO, who came
from Cargill, knew from the outset that retaining IMC employees and creating
one culture would be important to the success of the fledgling company.
One-on-one meetings with the top 20 executives and surveys of the top teams
from both companies revealed differences between Cargill’s consensus-driven
decision-making process—which would be the culture of the new company—
and IMC’s more streamlined approach, which emphasized speed. Armed with
an early understanding of the differences in approach, the CEO was able to
select leaders who reinforced the new culture. Cargill managers also made
time to explain the benefits of their decision-making system to their new
colleagues, rather than simply mandating it. Result: The synergies estimated
(and owned) by jointly staffed integration teams turned out to be double what
due diligence had estimated.18

The Importance of Top-down Communications
Clear, consistent, and ongoing top-down communication is also vital to
success. One best practice is to develop the communication strategy well in
advance so that it is ready to be launched on the day the deal is announced.
Both parties to the transaction should be involved in the creation and delivery
of the communication plan. The intent is to prepare in advance to explain
what the newly “merged” culture will mean to all the stakeholders - employees,
customers, shareholders, suppliers, and business partners.
With respect to employees, consider the words of Betty Jane Hess, the former
head of Arrow Electronics’ acquisition integration team: “When we make an
acquisition,” she said, “every employee has just three questions: 1) Do I have a
job? 2) Who do I report to? and 3) How will I get paid? Until they get answers,
nothing else matters.”19
Employee communications should be multifaceted to address the concerns of
existing employees, new additions, and those who may be leaving the newly
merged company. As one expert put it, “In my experience, transactions can
come unstuck for a variety of reasons, which can be categorized as neglecting
the departing or arriving employees, neglecting your own employees, and
failing to anticipate cultural diversity.”
For The Jordan Company, retaining key employees is critical to enabling its
18. Ted Rouse and Tory Frame, The Top 10 Steps to Successful M&A Integration, (Boston, Bain & Company, November 2009).
19. Whitney Johnson, ‘Three Answers Every Employee Needs,” Harvard Business Review, HBR Blog Network, January 31, 2011. http://blogs.

hbr.org/johnson/2011/01/three-answers-every-employee-n.html. Last accessed 8/23/11.

89

Best Practices of the Best Dealmakers

A common mistake foreign investors make is to terminate
employees too quickly or without a transition.
portfolio companies to continue to achieve performance objectives even while
change is taking place within the acquired company’s culture.
“In places like China and other areas of the world, relationships are extremely
important,” said Rice. “The firm you’re acquiring may have a manager,
president or a vice president that really doesn’t understand the business that
well, but they’ve been in their position for years. They often know all the key
customers and suppliers, and go out drinking with them at that time of year
when new orders are placed. That’s very important. A common mistake foreign
investors make is to terminate those employees too quickly or without a
transition. They’ll say, ‘Look, this fellow doesn’t really understand the business.
We’ll hire people to come in that are better at all the technical aspects.’ But
then, poof, all the relationships are gone, and all of a sudden, those customers
start buying from others.”
To avoid this, The Jordan Company strives to retain as many of the acquired
firm’s managers as possible. “We want to show the existing management
team that they’re a valuable part of the team,” Rice said. “Yes, we’ll be making
changes, but they’re usually going to be part of it. It works pretty well.”
According to Rice, most of the time, the managers welcome the training.
However, “sometimes they don’t get with the program and we have to
terminate them, but it’s like that even in the U.S.”
Nowhere is sensitivity more crucial than when dealing with issues related to
human capital. A well-thought-out integration plan is vital, but it is just as
important to follow through on the key decisions made in the plan. If senior
management changes its commitment or makes an about-face on a key aspect
of the integration strategy once the deal is signed, the impact can be farreaching and hard to remedy.

Is the Company or the Country’s Culture at Issue?
Sometimes, the hurdles involved in merging two companies may be more
about the companies’ cultures than their countries’ cultures, a distinction
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that can get overlooked in a cross-border deal. It’s a distinction that, if left
unaddressed, can result in the loss of key personnel.
For example, John Piret of Newbury, Piret & Co., recounted the cultural
challenges facing a large European electronics company with a charter to buy
small U.S. high-tech companies. The company was succeeding in making the
acquisitions, but failing to retain key talent after the deal was done.
“The client said, ‘When we buy one of these companies, everyone leaves.
What do we do, how do we deal with this?’” said Piret. “In this case, part of
their problem was not a European/American issue, but a big company/small
company issue. When the European company’s HR department began laying
out its large company culture, you have these 25-year-old engineers who just
got out of MIT, saying, ‘All of sudden, I’m working for IBM or GM. I didn’t
sign up for that – I’m out of here.’”
According to Piret, “This is one of the most common errors that companies
make: They fail to spell out, very early on, what the strategic plan is for the
acquired company, what it means for the employees, how people are going to
fit in, what their future can be, and why they should want to be part of it.”

Silence Is Deadly
While there is no perfect way to address every employee’s every question,
experts do agree on one thing: Silence is deadly.
Waiting for the perfect moment and message can result in a black hole that
leads to a loss of key personnel, lower productivity, manufacturing defects,
lost revenues, and more. Instead, make sure communications are frequent
and ongoing, even if they consist of short updates on integration progress.
Communicate clearly on what has been defined; be straightforward about
what is not yet defined.
Jack Welch, former CEO of General Electric, viewed communication as a
means to effect change. “How do you bring people into the change process?
Start with reality. Get all the facts out. Give people the rationale for change,
laying it out in the clearest, most dramatic terms. When everybody gets
the same facts, they’ll generally come to the same conclusion. Only when
everyone agrees on the reality and resistance is lowered, can you begin to get
buy-in to the needed changes.”20
20. S. Sherman, “A Master Class in Radical Change,” Fortune, Dec. 13, 1993. pp 82-90.
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Successful acquirers assign dedicated resources, including a
project leader, to handle the day-to-day aspects of integrating
the companies’ cultures.
The communication plan should also specify when/how to communicate with
customers, suppliers, and other stakeholders about the strategic objectives
behind the merger or acquisition. This is crucial to keeping the operations
running as smoothly as possible. It can also help minimize the “poaching”
of customers by competitors seeking to capitalize on the new company’s
transition period.

IV. A Dedicated, Experienced Integration Team
Successful acquirers also invest in building a dedicated integration team to
support the transaction before, during, and after the deal is closed. They strive
to learn from each acquisition, develop repeatable integration models, and
continually refine them over time. Many agree on one important rule: Parttime project management does not work. When the all-too-common practice
of expecting employees to perform well on their “day job” and deliver results
on the integration project proved to be unworkable, these companies revised
their strategy and put dedicated integration teams in place. The way in which
the integration team works within each company varies, but the decision to
commit dedicated resources is critical.
Successful acquirers assign dedicated resources, including the project leader
and certain members of the project team, to handle the day-to-day aspects
of integrating the companies’ cultures. This single decision can go a long way
to ensuring that the integration project remains a priority. One of the team’s
primary goals is to ensure that deadlines are not missed. The team is given
leeway to make things happen and keep decisions moving; they are also held
accountable for the integration’s progress.

The Right Integration Project Manager
Serial acquirers have also found that success often rides on appointing an
experienced integration leader with intimate knowledge of the process.
Additionally, this person should be a senior professional, particularly when
managing the integration of large, complex M&A transactions.
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As a recent Harvard Business Review article noted, “Guiding this kind of
expedition takes a new type of leader, someone who can jump into complex
situations quickly, relate to many levels of authority smoothly and bridge
gaps in culture and perception. But this leader also needs world-class project
management skills….”21

An Experienced, Cross-functional Team
Serial acquirers have also learned that they achieve the best results when they
put the process into the hands of experienced team members who’ve worked
on other integration projects. Junior members may be added, but the seasoned
team members take the lead.
Another best practice is to plan for a cross-functional team and be prepared to
add members from various areas of operations as their area is affected by the
integration. Project team members will vary depending on the objective of the
acquisition and the level of integration required.

How Much Integration Is Necessary?
Successful companies establish at the outset how much integration will be
required, based on the objective behind the acquisition. The buyer’s objective
may be based on factors such as increasing profits, gaining market share,
new geographic territories, access to new products or technologies, access to
capital, or some combination of the above.
Certainly, there is no “one size fits all” approach to cultural integration. In
some cases, such as a “scale” acquisition in which the buyer is acquiring a
direct competitor to consolidate its market share, it may decide to completely
integrate all aspects of the companies’ cultures and operations.
In other situations, such as a “scope” situation in which a buyer is acquiring
a company to gain access to a new product or market, it may make sense
to integrate some, but not all of the areas of the target’s operations. In a
case where the buyer is acquiring a business for purely financial reasons,
no integration may be necessary. Successful companies take the time to
specifically define and articulate these goals to serve as the foundation from
which the integration plan can be formulated.

21. Ronald N. Ashkenas and Suzanne C. Francis, “Special Leaders for Special Times,” Harvard Business Review, November 2000.
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“You have 30 to 60 days to make sure the acquisition becomes
part of the company. Otherwise you lose the momentum.”
~ René-Pierre Azria
Deal Notes

The Right Cultural Integration Strategy Drives
Successful Results
René-Pierre Azria, Founder of advisory firm Tegris Advisors, knew at the outset that

cultural integration would be the top issue he had to resolve if he was going to facilitate the
successful merger between Italian sunglass company Luxottica, the number-one sunglass
company in the world, with Oakley, a California-based sports sunglass company.
“We’re talking about two fierce competitors who had gone so far as to sue each other over
the years. The two companies had distinctively different personalities. When I approached
the founder and CEO of Oakley on behalf of our client, Luxottica, it was clear that I couldn’t
talk about an acquisition. So I spoke about what Oakley was doing extraordinarily well and
what Luxottica admired. I talked about what Luxottica was doing extremely well and what
Oakley admired. I said, ‘Wouldn’t it be great if the two of you could speak about enhancing
each other rather than beating up on each other?’
“Oakley wanted to be more international. They wanted their great brand and their sport
optics to be more helpful to athletes and more sports enthusiasts around the world, but they
didn’t have the wherewithal to enter the international market the way Luxottica had done it.
Luxottica wanted to be more involved in the world of performance and sports enthusiasts.
So that is what I emphasized.
“I spoke with these firms for months. At some point they agreed to meet for a day of
conversations on issues such as international markets, brand, optics, performance, how
to do better in China. Oakley had one or two stores in China; Luxottica had 200 stores in
China. The coming of the Olympic Games in Beijing in two years or so also represented a
big opportunity.
“So for a whole year, people went back and forth at the top level. They got to know each
other–two very different companies with different roots, different traditions, and different
age pyramids. One was a California culture of rebels and surfers and the other a culture of
button–down fashion designers and precision manufacturers in Milan.
“It took all this time to get to the point where we could say, ‘If we could put these two
companies together, how could we do it without breaking either culture?’ Because if we
break the culture we would lose the spirit that makes Oakley what it is and makes people
believe in Oakley, and the mystique around brands created by Luxottica.
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“Only after the founders and CEOs were convinced that it could be done did we start
talking about how to do this in financial and legal terms. What was decided was that
Oakley, with its very strong culture, would remain an independent California company
with its own president and minimal intervention from Italy, yet with the full support
of Luxottica to benefit from its experience overseas. Oakley was a huge winner in the
Olympic Games in China, which created enormous pride in their California headquarters.
Everything decided upon at the outset was followed. The acquisition has been a huge
success. If we hadn’t taken this approach, the deal couldn’t have happened.”

The Importance of Communication Between the Integration
and Deal Teams
Very often in M&A deals, the due diligence team and the integration team
will work completely separate from each other. Once the transaction is
complete, the deal team is removed from the process, often without having
the opportunity to share the valuable cultural intelligence it has gained during
the deal with the integration team. Successful dealmakers foster two-way
communication between the integration team and the due diligence team
beginning in the pre-diligence phase. The integration team is then able to
provide feedback about certain aspects of human or cultural integration back
to the diligence team that can be used to structure the deal more effectively.
For example, the integration team may uncover significant differences in
employee compensation, bonuses, or profit-sharing programs–all of which
can have profound impacts on the cultural integration of the two companies
if they are not aligned ahead of time. Or the integration team may discover
additional costs related to normalizing employee benefit programs between
the two cultures. Intelligence like this can have a significant impact on the final
construction of the deal.
The best results are achieved in an environment where new intelligence is
welcomed, even if it runs contrary to previous conceptions regarding the
deal. This ongoing information exchange can be instrumental in preventing a
number of cultural and operational integration problems.

V. The Commitment to Act Quickly to Complete the
Integration
If there is one common theme that successful acquirers emphasize, it is the
importance of keeping the integration plan on track and avoiding delays. The
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missing of deadlines is frequently cited as one of the biggest reasons for the
loss of synergy and value.
“The transaction is completed, and then the acquirer takes too long to take
control of the acquired company. The acquisition doesn’t yield the expected
results because people were exhausted by the process and didn’t implement
their plan quickly enough,” says Azria of Tegris Advisors. “It’s a fairly common
issue. I always tell people, ‘The closing is just the beginning. Then you have to
rush – you have 30 to 60 days to make sure the acquisition becomes part of the
company. Otherwise you lose the momentum.’”

Practical Suggestions to Prevent Delay
Following are a number of suggestions to avoid delay:
• Make cultural integration a key objective of your acquisition plans.
• Choose the culture that you want the new entity to have and commit to it.
• Develop an integration plan that identifies value, retains the right  
people and keeps the focus on the critical decisions.
• Create an integration team, led by an experienced integration manager
to manage the plan. If you don’t have experience on staff, don’t go it
alone. Seek outside expertise from a reputable source that has M&A
integration experience in deals similar to your own.
• Have the integration plan ready to launch when the deal is announced.
• Communicate clearly and frequently about integration plans and
updates. Top management should continue to participate in this
process. Don’t let communication fall off after the initial launch is over.
• Make it a priority to meet deadlines on deliverables. Avoid missed
milestones; resolve them quickly.
• Avoid the temptation to delay decisions in pursuit of the “perfect”  
solution. It won’t exist. Instead, make the best informed decision
possible and move on.
• Monitor progress through measurable goals. This can be accomplished  
through people-related measures such as customer retention, addition
of new customers, customer satisfaction levels, changes in employee
satisfaction and retention, reduction in lost work time, productivity
increases, and lower cost of goods produced. Other measurables such as
an increase in sales and reduction in costs also can be useful.
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Conclusion
Much of what has been written about the failure of M&A transactions to
realize their financial and strategic objectives would lead you to believe that
it’s almost impossible to successfully integrate two companies with varying
cultures. But success can be had.
A number of companies have discovered a way to grow their business through
mergers and acquisitions. By making a top-down commitment to successful
cultural integration, and dealing with the “people” issues head-on, they’ve
proven that integration can deliver solid results.
Certainly, the integration of two companies is not easy or without risk. There
also isn’t a formula that can be applied to every situation. Integration requires
an upfront sensitivity to cultural issues in order to create a transaction that
is positioned for a successful integration. It requires the buyer to make a
considerable investment in resources to keep existing operations flowing
smoothly, while it brings the new company into the fold. It’s an art and a
science.
“You have to be able literally to see the world the way the person on the other
side sees it, both in general terms and specific terms, and constantly keep in
mind that they see it very differently than you do,” says Edmund Glass, Senior
Advisor for Tegris. “Of course that’s easy to say and almost obvious, but hard
to do. And if you can do that, you’re way ahead in getting the deal done, and
making sure it is a successful transaction that gets done and stays done.”

Organizational Culture: Businessdictionary.com defines “organizational culture” as the values and
behaviors that contribute to the unique social and psychological environment of an organization.
Organizational culture is the sum total of an organization’s past and current assumptions, experiences,
philosophy and the values that hold it together, and is expressed in its self-image, inner workings,
interactions with the outside world and future expectations. It is based on shared attitudes, beliefs, customs,
express or implied contracts, and written and unwritten rules that the organization develops over time and
that have worked well enough to be considered valid. Also called corporate culture, it manifests in (1) the
ways the organization conducts its business, treats its employees, customers and the wider community, (2)
the extent to which autonomy and freedom are allowed in decision making, developing new ideas, and
personal expression, (3) how power and information flow through its hierarchy and (4) the strength of
employee commitment towards collective objectives. It is termed strong or weak to the extent it is diffused
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through the organization. It affects the organization’s productivity and performance, and provides guidelines
on customer care and service; product quality and safety; attendance and punctuality; and concern for
the environment. It extends also to production methods, marketing and advertising practices, and to
new product creation. While there are many common elements in the large organizations of any country,
organizational culture is unique for every organization and one of the hardest things to change.
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Part 5: Special Feature On Distressed
Investing, Restructuring and Turnarounds
Introduction
During the period in which this book was written, the M&A industry
experienced a series of economic crises that has had a lasting impact on
the global economy. Entire countries found themselves grappling with the
fallout of a pervasive financial crisis precipitated by the real estate mortgage
meltdown and a subsequent economic slowdown triggered by a slowdown in
consumer spending. Banks failed, jobs were lost, and entire industries were
devastated as the real estate market came to a standstill. The ripple effects were
felt throughout the world.
As a result of this “tsunami” of financial events, M&A activity itself was
underscored by two significant characteristics: 1) a dramatic decrease in
deal volume as a whole, and 2) an increased focus on M&A activity relating
to distressed assets. No conversation, it seemed, could take place without
including the opportunities and the risks that distressed investments offered to
strategic and financial investors.
Distressed investing, however, requires M&A dealmakers to view M&A
activities through a different lens. Dealing with companies in distress is a
weighty and complex business that leaves very little room for error, whether
from the distressed company’s perspective or that of a potential investor.
Furthermore, the rules that apply in a thriving economy and bullish market
do not necessarily work in this arena. For this reason, we decided to include
a detailed discussion of distressed investing as a supplemental section of the
book.
We are pleased to present the The Road to Recovery: Creating Value in
Distressed Assets. This insightful chapter, featuring a Special Report on
Conflicts of Interest, was composed through candid interviews and thorough
research, providing meaningful insight to practitioners already active in or
considering the restructuring and reorganization of distressed companies.
This topic of the Best Practices of the Best Dealmakers is presented in two
sections: Section 1 focuses on best practices from a distressed company’s
or seller’s point of view; and Section 2 discusses best practices for buyers of
distressed companies or its assets.
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The underlying circumstances that drive a company into distress are
anything but simple, and bringing it back from the brink is rarely easy.

Section 1: The Road to Recovery: Creating Value
from Distressed Companies
e were introduced to the owner of a plastics manufacturing company
in crisis. His company had suffered financial losses for three years
and his lender had asked him to take his business elsewhere because
of the company’s worsening performance and weak internal control systems. He
was facing a mounting list of operational issues and ultimately, liquidation if he
couldn’t turn things around. We stepped in to help. First, we secured an extension
of the existing lender’s forbearance agreement and helped the owner to identify
immediate changes he could make to improve his business. Then we prepared a
financing request package that replicates the underwriting process lenders use
internally, and identified how the credit risks could be effectively mitigated.

W

“

We approached several lenders within our network who specialize in financing
this type of company and situation, and quickly generated eight proposals. The
owner was stunned! His accounting firm had approached and been turned
down by dozens of banks, including a few who submitted proposals to us.
We reviewed all the proposals with the owner, assisted him in selecting and
interviewing “finalist” lenders, and negotiated on his behalf to secure very
attractive financing terms on his new loans. That was over five years ago, and
since then the owner has continued making the improvements we recommended,
further strengthening the business.With a new lender in place and a plan for
improvement, the company made it back from the brink and is thriving today.” –
-Meagan Haradcastle, Managing Partner, Harmon Partners, LLC
For many companies in crisis, the critical point of distress may seem to
be pretty cut and dried: The company lacks the cash to pay its obligations.
However, the underlying circumstances that drive a company to this point
are anything but simple, and bringing it back from the brink is rarely easy.
Moreover, navigating a turnaround is a complex journey that does not
guarantee success. The majority of respected surveys put the success rate
of turnarounds in these situations at between 20 percent and 35 percent,
depending on the definition of under-performance and success.22
22. John Maver, “Turnaround Tips That Work,” Maver Management Group Blog, April 4, 2011.
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“You once dealt with the banks as one of the primary
constituencies. Now you’re also dealing with sophisticated parties
with much more of a trading mentality.” ~ Melissa Kibler Knoll
Success is possible, however, if the board of directors knows how to position
the company’s assets well and make the right moves at the right time to achieve
the best possible outcomes for the company. The following pages provide
practical advice for those at the helm of a distressed company.

Distressed Companies Beware: The Players Have Changed
In the face of a liquidity crisis, many companies try to solve the problem
by raising capital through a financial transaction, whether inside or outside
of bankruptcy court. However, today’s boards face a dynamically changing
business environment. Access to capital continues to be elusive for companies,
especially those in the middle market. Bankruptcy and restructuring strategies
have become more complex. The entry of hedge funds, private equity, and
other private investors has required debtors to learn how to deal with a much
broader set of stakeholders.
As noted by Melissa Kibler Knoll, Senior Managing Director of Mesirow
Financial Consulting, “You once dealt with the banks as one of the primary
constituencies. Now you’re also dealing with sophisticated parties with much
more of a trading mentality. One of the things that has changed is that the
transferability of all these positions has been enhanced tremendously. On one
day, you may be negotiating with your bank group and bondholders, and on
the next day there may be a different group of people at the table.”
Not only are distressed companies dealing with more diverse stakeholders,
they are also often dealing with much larger groups, as noted by Jack Butler,
a leading attorney primarily involved in the corporate restructuring and
corporate governance practices at Skadden, Arps, Slate, Meagher & Flom,
LLP. “Just ten years ago, when Xerox Corporation renegotiated $7 billion
of senior debt as part of its successful restructuring, the company executed
the refinancing primarily with major banks as its debt holders. Today, there
might be dozens, if not hundreds, of investors that would be holding that debt,
many of which would likely have differing inter-creditor views about how the
restructuring should proceed,” he said. “And some of the holders might well
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“Focus on a long-term plan. Don’t just put a band-aid on it and
kick the can down the road.” ~ Kathryn Coleman
have purchased credit default swaps or made other investments that would
have resulted in their opposing the company’s restructuring in search of higher
returns following a default or bankruptcy filing.”
Additionally, in Butler’s view, the definition of a turnaround has taken on
new meaning. “The term turnaround implies that a company in distress
will work with its stakeholders to turn itself around and restructure as the
same company with an organic solution. That’s happening very seldom these
days,” he said. “Instead, claims against the company trade away from natural
stakeholders, such as suppliers, to distress investors that are more likely to
push for a change of control transaction, such as a sale of the company, as
opposed to an internal reorganization.”
Butler defines a turnaround as a business enterprise that is facing mandatory
change, because its current mode of operation will lead to failure. “What
occurs in turnaround situations transcends the simple notion that a company
recognizes that it has a material problem and fixes it. Most often, companies
that undergo significant restructurings of their operations or balance sheets or
both, also undergo a change of control,” he said. “That usually means there will
be changes in the composition of the board of directors and the management
team that were guiding the company. In many instances, the restructuring also
involves a divestiture of some or all of the operating business enterprise to a
third party with the remaining shell left to address the claims of stakeholders
left behind.”
Unfortunately, most boards of directors have little to no experience dealing
with this level of financial and operational triage. In the face of such serious
stakes, one of the most important moves the board can make to prevent value
from being completely eroded is to seek expert advice as soon as problems are
suspected.

Controlling the Time to Market: Whatever You Do,
Don’t Delay!
Delay can be disastrous, according to Geoff Raicht, partner in the Bankruptcy
& Restructuring Group at global law firm Proskauer. “No one wants to admit
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they’re in trouble; it’s hard to do,” he said. “Unfortunately, we’ve seen many
companies wait too long to seek advice and by the time they do, it’s too late. At
that point, no matter how much we want to help them, there is little we can do
to preserve value.”
Board members and the management team dealing with a company in decline
can easily become paralyzed by the situation or choose to take a “wait and see”
approach. This is a trap to be avoided, according to Chris Picone, President
of turnaround advisory firm Picone Advisory Group, LLC . He advises, “Be
proactive; don’t wait for deadlines and compromises to be forced upon you.
Outcomes can be dramatically different depending upon when/how the
company addresses its problems.” According to Picone, a turnaround expert
who has also served as a Chief Restructuring Officer (CRO) for a number of
distressed companies, “The boards that are proactive usually have a wider
array of available alternatives. They are better able to negotiate with creditors,
lenders and potential buyers from a stronger position, while they still have
some leverage left.”
It sounds like logical, straightforward advice, but many companies wait until
they have breached loan covenants, missed loan payments, or have run out
of cash and are unable to pay vendors or make payroll before beginning to
address turnaround issues. Once that happens, choices become very limited
and the company’s value erodes quickly. In addition, any leverage that the
company may have had in dealing with its creditors and lenders is gone and a
crisis exists. At that point, the company’s secured lenders are generally in the
driver’s seat.
The wiser approach is for the board of directors to resist the temptation to
operate “as usual” and seek qualified turnaround advice as soon as they suspect
there’s an issue. According to Picone, “If we can get in there at the beginning
before the crisis stage, we have a much higher likelihood of being able to turn
that company around and doing it in a much less painful and more costeffective manner.”
Kathryn Coleman, a partner at law firm Hughes, Hubbard & Reed with 25
years of experience representing companies restructuring their financial
affairs, also advises distressed companies to make the first move rather than
wait for the lenders to do so. “Let’s say you’re a company that has a maturity
coming up in 18 months. If you need an amendment now, pay attention to
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“People overestimate the amount by which a relationship history will
overcome economic reality. It doesn’t.” ~ Kathryn Coleman
what the lenders are asking for now,” she said. “The first amendment is the one
that I’d pay the most attention to, when you still have some leverage, because
now is when they are going to come in and ask for changes that may seem
innocuous but could cause trouble later. If there are two or three or more
additional amendments, every single one of them is going to make things
worse and worse. And you get this creeping document that, by the time things
head south, you have no rights left.”
Taking this approach is wise, according to Coleman, “because there is no
maturity or payment default and the company has the ability to do something
without the creditor being able to take action. This is when to really focus on a
long-term plan, not just put a band-aid on it and kick the can down the road.”
Earlier is definitely better in Jack Butler’s opinion as well. “One of the things
that professionals like me do is try to create optionality for our clients, so
they don’t have to simply liquidate or sell or do ‘XYZ,’ but have a chessboard
of strategic options they can pursue to move the restructuring forward to a
successful outcome,” he said.
“The earlier you are in the process, the more options there are. The irony is
that many directors and officers believe that they are capable of handling
companies in early and even mid-stage decline without any outside help.
They may not even recognize that they are having problems and, if they
do, sometimes shun assistance from turnaround professionals fearing that
any external acknowledgment of the company’s problems will create a selffulfilling path to bankruptcy reorganization or even liquidation.”
The bottom line is that most boards of directors of distressed companies
lack the experience, time, or resources to execute a financial and operational
turnaround of their companies. The sooner a board acknowledges that it
needs help, the faster it can begin developing an action plan and likely execute
an out-of-court restructuring that maximizes enterprise value for all of the
company’s stakeholders, including shareholders.
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Early Warning Indicators: Looking Sooner for Signs of Distress
What “red flags” should a board of directors or management team be on the
lookout for as it monitors company performance? For Picone, the signals can
be found much earlier than most boards of directors and management teams
would think. “We believe that a company that has missed its projections for
two quarters needs to get some help,” he said. “Most company presidents
would probably disagree with that but our academic research and over 30
years of turnaround experience tells us that the seeds of financial distress
actually show up as much as three years before the company actually gets into
a crisis situation.” Picone also noted several other red flags that management
should pay attention to:
• Late payments to vendors
• Rise in defective products and warranty claims
• Missing delivery dates
• High employee turnover
• High employee absenteeism
Taken individually, events such as these may be considered as troubling yet
almost routine problems associated with operating a business. But considered
in sum, they can serve to alert management to deeper issues, if they are
heeded, before crisis looms. Noted by Henry S. Miller, Chairman, Marblegate
Asset Management and the Co-founder and former Chairman of Miller
Buckfire & Company. “There are instances where the onset of distress is both
sudden and catastrophic (Lehman Brothers, for example), but more often there
are numerous signs pointing to pending trouble (GM comes to mind).”23

Establishing a Successful Team
I. Analyze Existing Business and Partners
When the board identifies that the company is in trouble, experts also
recommend that it take a step back to determine if its internal and external
advisors have the right expertise to address the situation. Often, a board’s first
instinct will be to rely on its existing financial and legal advisors for advice.
However, in most cases, these advisors are not the experts the company needs.
It is also wise for the board to take a step back and avoid making assumptions
about the company’s existing relationships with its financial partners. “The
23.

Henry S. Miller, “How to Spot the Warning Signs and Stay on Top of Corporate Distress,” Navigating Today’s Environment: The Directors’ and
Officers’ Guide to Restructuring, (London: Globe White Page, Ltd., London, 2010).
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The single most important thing a board of directors can
do is find advisors who are unquestionably allied to the
company’s best interests.
number-one thing we see is that distressed companies assume they have
better relationships with their creditors than they actually do,” said Kathryn
Coleman. “I cannot tell you how many times I have heard a company say,
‘We have a great relationship with our bank,’ and then a week later the bank
suddenly says, ‘We are declaring a default.’ It happens all the time. People
overestimate the amount by which a relationship history will overcome
economic reality. It doesn’t.”
To prevent missteps, the board of directors should engage the services of
financial and legal professionals who have specific expertise in restructuring,
bankruptcy, and/or a potential M&A event involving distressed assets. Forging
ahead with advisors who lack this experience can be a serious risk, according
to Jay Greyson, Managing Director and Principal of investment bank Vetus
Partners.
“As an investment banker, there is often a concern when you’re embarking
on a sell side process of having lawyers (and other advisors) who don’t have
the necessary M&A experience to maneuver through a ‘normal’ transaction
process,” Greyson said. “Now, add a distressed situation on top of that with
the need to typically deal with commercial banks, alternative lenders, equity
holders, courts, unsecured creditors, and various other committees and
interested parties. If the advisors don’t have the relevant experience and
expertise, I would say that has the potential to become a dangerous situation.”

II. Establish a Dedicated Internal Turnaround Team
Experts also recommend that, if possible, the company create an internal team
of employees whose focus is to deal with the distressed situation, removing
them from the responsibility of day-to-day operations. This enables the
company to respond quickly to provide the distressed advisor team with all of
the information as it helps the company through the reorganization process.
It also helps to keep the rest of the company focused on running the business,
one of the most important undertakings the company must manage while
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working through the distress issues. Nonetheless, it’s an undertaking that
advisors are continually mindful of with their clients. Without that, there will
be no value to protect.
Another best practice is to organize the internal team to work closely with
external advisors. The two teams should keep each other appraised of
activities, privately discuss options, and agree upon the message that all will
convey to outside parties. This is important because stakeholders will often
assess the situation by talking to people in certain parts of the company
as well as the members and advisors on the restructuring team. It is much
more persuasive if each party’s message adds up to a consistent story and
commitment to a specific direction.

III. Determine Which Outside Advisors You Need
The board should consider augmenting their team with the following:
• Turnaround specialist or chief restructuring officer. The distressed
board should proactively seek out the services of a turnaround specialist
rather than waiting for its bank or other lenders to recommend their
own advisor. This can be instrumental in helping the company identify
hidden value, address operational issues, and identify debt resolution
strategies that will most benefit the company and its stakeholders. It also
sends a positive signal to the company’s lenders about its commitment to
building a viable recovery plan.
• Investment bank with pertinent experience. The board should
interview several investment banks with directly related experience in
working with distressed companies. Additionally, beyond considering the
bank’s credentials, the company should scrutinize the credentials of the
lead professional on the team, because this individual will play a pivotal
role in marshaling all of the required resources and balancing the timing
and negotiations between the company, its various creditors, and other
stakeholders.
• Legal counsel. The board should, at a minimum, augment its general
counsel with supplemental legal counsel experienced in advising
distressed companies. M&A experience is also important if the company
is considering selling or buying assets as part of its turnaround strategy.
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“You need to put the full continuum of options on the table, not
just the options you think are feasible and desirable.”
~ John Wm. (Jack) Butler
• Accounting expertise. Again, this should be a firm with directly related
experience in helping companies of a similar operational profile, in
similar financial circumstances.
If having a turnaround team staffed with the right expertise is critical, hiring
specialists who can exhibit the right commitment level is even more crucial.
According to Peter Kaufman, President and Co-founder of the Gordian
Group, an investment bank that specializes in advising distressed companies,
the single most important thing a board of directors can do is find advisors
who are unquestionably allied to the company’s best interests. “Distressed
companies have very little time and very little room for error,” he said. “It is
critical that the board identify advisors who will serve as passionate, dedicated
advocates to helping the company maximize its value and achieve whatever it
has defined as success.”
It’s a sentiment shared by other senior advisors and corporate executives such
as Skip Prichard, CEO, SkipPrichard.com “In turnarounds, find people who
are engaged in them,” Prichard said. “I found that I absolutely loved it; I loved
the crisis, the energy, the ability to make a bit of a difference. In addition to
finding management who can inspire, find people who just love that because
that’s what will drive them. You don’t want someone who is just interested in
making the dollar, but someone who is interested in making the dollar and
really transforming that company for the long term.”

Identifying Problems and Solutions
Often, by the time the company realizes it is in crisis, liquidity problems and
deadlines are rapidly encroaching or have been missed. Gaining a realistic
picture of cash flow and liquidity is critical, but this is often difficult for a
troubled company. If this is the case, a turnaround specialist can help the
company get an accurate picture of cash flow and liquidity in a relative
short period of time. Even if a company’s reporting mechanisms are weak,
turnaround specialists can usually go in and quickly build a picture of the
company’s cash situation and operational challenges.
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Also at this point, it is critical that the turnaround team move quickly to
assess the company’s options and develop an action plan. Melissa Kibler
Knoll of Mesirow Financial Consulting recommends doing a core analysis
that encompasses the full range of possibilities so the company can come to
the table and bring the parties together to find a viable restructuring strategy.
“That strategy might just involve restructuring some debt; it may be selling to
or merging with a financial investor or a strategic investor; it might involve
liquidating. But you need to have gone through these processes to really have
the information necessary to make the best decisions.”
She added, “An overlay to all of this is to understand value under each of these
different circumstances, because that determines where the fulcrum security24
is, who really has the strongest voices at the negotiating table, and even what
the liquidation value is. Many times, one of the most powerful negotiating
tools is helping people understand what the results of failure would be, to
enhance their understanding of the value brought to the parties by having
the company remain a viable going concern in an improved state versus
liquidation.”

Evaluating Turnaround Strategies
The restructuring plan is the cornerstone in a distressed company’s
turnaround. The development of a restructuring plan must focus on achieving
three primary goals:
1. Implementation of operational changes to reduce cash burn and/or
improve profitability;
2. Raising immediate additional liquidity to fund the required
changes; and
3. Defining a timeline for when the process will be appropriately
reflected in the company’s financial performance.25
Moreover, the restructuring plan must be based on thorough consideration of
all possible options. It is important that the board and the management team
take an objective look to identify all of the opportunities available to maximize
value and objectively consider them all. Experts emphasize the importance of
putting all of the options on the table, for several reasons. Sometimes, the best
24. Fulcrum security, also known as fulcrum debt, is the security most likely to convert to (or receive) equity in a reorganized company after it emerges

from Chapter 11 of the Bankruptcy Code. Some investors purchase this security as part of a strategy to take ownership of the company. While in the
past, the fulcrum security was unsecured debt, today it is increasingly secured debt. For example, lenders may provide DIP financing as part of a loanto-own strategy, based on an analysis that the debt represented by the DIP financing may ultimately result in a controlling ownership position in the
company. Source: http://uslf.practicallaw.com/8-383-9148
25. Duffield Meyercord, “Preserving and Recovering Value in Illiquid Times,” Navigating Today’s Environment: The Directors’ and Officers’ Guide to
Restructuring. (London: Globe White Page, Ltd., 2010)
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A distressed company’s advisors may be dealing with very real
business conflicts, but are not legally obligated to disclose this to
their client.
options are eliminated from consideration before the team has legitimately
evaluated them, leaving less than ideal options to be considered.
Objectivity in presenting all options is essential, according to Jack Butler of
Skadden Arps. “You need to put the full continuum of options on the table,
not just the options you think are feasible and desirable,” he said. “Then you
can look at each and assess its feasibility, whether it maximizes value for
all stakeholders, and carefully consider risks, benefits, and complexity of
execution of each option.”
This practice helps all members of the team make more fully informed
decisions. It also affords the company’s board members and officers with
some level of protection that they exercised loyalty and care when executing
their fiduciary duties. “From a corporate governance perspective, boards and
officers can best protect themselves by creating a business record that, when
evaluated down the line in a critical retrospective review, demonstrates that
directors and management were informed, and carefully considered the full
range of options,” said Butler. “It is much more difficult to successfully attack
the decisions of a fully informed, deliberate board that thought through all of
the options.”

Conclusion
Certainly a distressed company’s board of directors and management faces a
daunting task in leading the turnaround. To further complicate the situation,
the board and the management team must also keep the day-to-day business
operating in order to protect the company’s value. Underlying this is the
real risk that the turnaround may not succeed. But the good news is that
companies can and do make it back from the brink by acting early and
heeding the advice of experts who have firsthand experience in creating a
realistic, pragmatic turnaround plan.
But it takes the right kind of experience. To some companies, the costs
associated with engaging specialists, well before a liquidity crisis is obvious,
may seem prohibitive. But in many cases, the alternative – waiting until the
company has little choice but to file for bankruptcy or liquidate the company –
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is far worse. By taking an early approach to identifying the potential red flags
of distress, seeking the advice of experts, and being proactive in resolving the
crisis, the company is in the best possible position to maximize its value.

Deal Notes

Avoiding Potential Detours on the Road to Recovery:
The Very Real Impact of Conflicts of Interest
In an ideal world, we all want to see a distressed company get back on the path to success.
The question is, What does “success” mean, especially to the mixed constituency of
stakeholders who are acutely aware that the company’s value is in steady decline? The
board of directors may be focused on protecting its equity holders; management may want
to save the company in a way that saves their jobs. Banks may want to divest their portion
of the debt, while new investors may be interested in securing a control position in the
company. Creditors want to be made whole on the money they are owed.
Given these inherent “conflicts of interest,” how do you balance the wants, needs, and
desires of all these parties, while maintaining a fair and equitable economic value?
In addition, is success defined solely by minimizing economic loss or are there other
considerations that need to be taken into account? These questions can be answered only
if you handle these conflicts of interest.

The Seeds of Conflict
Not surprisingly, conflicts of interest may come into play as these parties lobby for their
preferred outcome. Business conflicts of interest exist in the “gray area,” in instances where
a financial or legal advisors find themselves dealing with several different constituents –
their distressed client (the debtor) and the advisors’ other clients such as management,
employees, customers, the board of directors, and even more worrisome, the supplier,
bank, or other creditors. In these scenarios, the advisors may be dealing with very real
business conflicts, but are not legally obligated to disclose this to their client. If this sounds
like a red herring, it’s not.
According to many experts, this is a very real issue that a board of directors needs to be
aware of and prepared to manage. For example, a distressed company may rely on its
existing bank for guidance in dealing with its financial problems. However, that bank may
not be the company’s best advocate, according to Peter Kaufman of the Gordian Group.
“Most investment banks work ‘both sides of the street.’ Frequently this means advising
borrowers on occasion and bondholder groups on a regular basis,” he said. “In many cases,
the existing investment banker will have placed, as agent or underwriter, the company’s
debt and equity securities with many of its investor clients or it may advise the borrower’s
creditors on other matters. As well, it may sell and trade securities with a borrower’s
creditors on a regular basis. If any of these are the case, is the investment bank motivated
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“You can’t think about conflicts in a pre-bankruptcy context
without also thinking of them in a post-bankruptcy context.”
to protect itself and its ongoing brokerage advisory trading clients rather than advance – to
the detriment of its ongoing client base – the interests of the distressed company, a onetime client with a potentially dim future?”
It’s an issue a board of directors should consider carefully as it determines who to engage
as a financial advisor to lead them through distress. The issue is, as Kathryn Coleman of
Hughes, Hubbard & Reed puts it, “Have we hired someone who always has their eye on the
next deal? Is my investment banker going to be sufficiently aggressive in representing me in
this deal and not worry about, ‘Is the creditor going to hire me next time? If I am perceived
as being too much of an advocate here, am I going to encounter problems?’”
The investment banker who tries to serve both sides of the street will find it difficult
to navigate in this arena without encountering overlap. The conflicts of interest arise,
according to Henry S. Owsley, Co-Founder and Chairman of the Gordian Group, largely
due to the repeat nature of the opportunistic investors that tend to get players appear again
and again in the capital structure. He said, “If you are a company-side advisor in a certain
situation but you also represent those creditors frequently as well, then you put yourselves
in a situation whereby you may not act as a disinterested person would in advising that
company.”

Avoiding The Inevitable
The process for addressing potential conflicts of interest when
seeking legal advice is more straightforward, as a law firm is
legally bound to disclose any potential conflicts of interest
to its client and potentially to the court before taking on a
legal matter. However, law firms also encounter what is not
technically considered a legal conflict of interest, but more
Henry Owlsey, Co-Founder and
accurately termed a business conflict of interest.
Chairman of the Gordian Group
“There is a distinction between a legal conflict and a business conflict. It may be that your
firm will absolutely be approved by the court,” said Geoff Raicht of Proskauer. “But from a
firm’s perspective, working with this client may anger another of your clients so much so
that as a business matter you won’t want to take on the engagement.”
Some conflicts of interest issues are addressed by the legal system, others are not. Some
business professions such as the legal and accounting industries have implemented an
industry-wide practice of checking for potential conflicts of interest before they even
consider advising a particular client. For others such as turnaround specialists and financial
advisors, the matter is not so clearly mandated. The most reputable turnaround specialists
have established their own organic conflicts “policy” and make it a requirement of doing
business.
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When considering areas that may indicate potential conflicts of interest, it is crucial to look
at long-term scenarios and outcomes. If not, the board may find itself having to change
advisors midstream and go through the costly and time-consuming process of choosing
another. This is a risk that most advisors would prefer to avoid as well.
For example, according to Geoff Raicht, “You can’t think about conflicts in a prebankruptcy context without also thinking of them in a post-bankruptcy context. If you
play by one set of rules on the idea that, ‘We won’t be in a formal court process, so we won’t
worry about the disinterestedness issue for now,’ but fast-forward three or four months
and guess what, you have to file for bankruptcy. What happens if at that point you find
out, ‘Oops, the firm can’t pass the disinterestedness requirement and now I can’t take you
in.’ That has got to be one of the most difficult conversations with a client you could ever
possibly have. Because now you can’t be there for them at a moment when they need you
most.”
If a company files for bankruptcy, the court system will provide some avenues for conflict
of interest resolution. However, if the distressed company is working outside of the realm
of the bankruptcy court, that safety net is removed. In these cases, the distressed company
itself must put a process in place to ensure that it has sufficiently vetted all of its advisors to
identify and eliminate any advisors for whom a conflict may arise.

The Best Defense: Choosing Loyal Advisors
The distressed company’s best defense is to hire advisors who are both conflict-free and
unequivocal in their loyalty to serving the company’s best interests. Ideally, the board
should interview not one, but several candidates before choosing a firm to advise them.
This process should uncover each advisory firm’s strengths, experience, track record, and
conflicts of interest.
Only a few investment banks and other financial advisors have taken a decidedly firm
stance in representing one side or the other. For example, the Gordian Group has made the
decision to represent the debtor side of the equation. In the early 1990s, the firm ceased
representation of bondholders. “By taking this position, we are in the best position to serve
our clients in a zealous, unconflicted manner,” said Kaufman.

Black and White? or Gray?
A conflict of interest that may have gone unnoticed in an out-of-court restructuring
process can have a serious negative impact on the company and the advisors if it becomes
an issue when the company eventually files for bankruptcy. At that time, the bankruptcy
court, at the prompting of an interested party, may identify and force resolution of blatant
conflicts of interest. Advisors may be “bounced,” placing the company in the difficult
position of starting over with new advisors. For a company in a precarious position, this is
not the time to be floundering and seeking new advisors.
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For a company in a precarious position, this is not the
time to be floundering and seeking new advisors.
But ultimately, for a distressed company, the bigger issue
may be the case in which a conflicted advisor is not
working to maximize the value of the company. These
divided loyalties can result in an undesirable outcome
for the distressed company. Whatever path a distressed
company may take, one thing that all the experts agree on
Hear how the experts weigh in on this
is that the resolution of conflicts of interest is neither
timely topic. Click Here to view “Best
black nor white. It is unquestionably gray.
Practices of the Best Dealmakers:
If There Ain’t No Conflicts, We Got
No Interests,” a panel presentation at
the 2012 M&A Advisor Distressed
Investing Summit.
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The “art of the deal” is to uncover hidden value, weigh it against
the higher risk, and establish the right deal structure, price and
timing to maximize value.

Section 2: The Road to Recovery – Mastering the
Art of Distressed Investing
lbert Notini, Senior Advisor at private equity firm New Mountain
Capital, and his team identified a distressed investment opportunity
in a technology company that was trying to sell long-term services as
well as computer products. “The theory was that they were touching so many
customers with these products that they could up-sell them with services,”
Notini said. “Wrong. What happened was that both sides of the business were
stalling out because the cycle time for selling a product was very rapid with
no backlog, but the cycle time for selling services was
multiyear. So they had this sort of inconsistency where
all the profits were coming from the service side but all
of the energy from a sales point of view was going into
selling the next hot [computer] ‘box.’ So you had a sense
Albert Notini, Senior Advisor at
of living to fight the day, but leaving the big money on
New Mountain Capital, LLC
the table.”

A

Notini and his team ended up breaking the business into two companies. “We
found, when we broke the business apart, all kinds of stranded costs where
people had a foot in both sides but weren’t really adding value. We ended up,
by doing that, with two healthy companies, both of which ending up growing
pretty well. We exited at very attractive multiples.”
As Notini’s story illustrates, troubled companies can yield an attractive return
on investment (ROI) for distressed investors, provided they have the insight
and the know-how to choose the right targets and reposition them to drive
value. But distressed investments also carry a decidedly higher degree of risk.
To succeed, buyers need an investment strategy and execution plan that steers
their efforts toward the right targets. The “art of the deal” is to uncover hidden
value, weigh it against the higher risk, and establish the right deal structure,
price, and timing to maximize value.
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Distressed investors must be prepared to negotiate with not
just one, but potentially many stakeholders who are seeking to
benefit from the deal.
Distressed M&A transactions are more complex, require more in-depth due
diligence, and are subject to even more compressed time frames than M&A
transactions for “healthy” companies. This is an area of investing where
experienced dealmakers usually prevail over newcomers. The most successful
deal teams are those that know their industry/market opportunity very well
and that are also very experienced in working with distressed companies.
As noted in a Deloitte study “Distressed M&A: Leveraging Opportunity in
a Downturn,” this is an area of investing where what you don’t know can
definitely hurt you.

Deal Notes

Creditor Committees and Other Influential Parties
In addition to taking on investments that carry a higher risk, distressed investors must be
prepared to negotiate with not just one, but potentially many stakeholders who are seeking
to benefit from the deal. The purchaser or investor is often required to negotiate with and/
or placate multiple constituencies, including 1. senior and junior lien holders 2. trade
creditors, 3. an unsecured creditors’ committee, and 4. a bankruptcy judge.26 As a result,
the buyer must be able to address a wide array of financial obligations and negotiation
tactics beyond those encountered in traditional M&A transactions.
Equally important, various stakeholders often take an early and involved interest in a
company’s restructuring plans. Consider, for example, the bankruptcy proceedings for
American Airlines’ parent company AMR, a publicly held company with thousands of
stakeholders. In this instance, a distressed investor must be ready to negotiate with a large
number of shareholders, secured debtors and unsecured debtors, employee unions, creditor
committees, and more.
For such troubled companies, the future is built on a foundation of compromise. In the
case of AMR, “there does need to be shared and balanced sacrifice across the financial
stakeholders,” said Jack Butler, internationally recognized leading attorney and partner at
Skadden, Arps, Slate, Meagher & Flom LLP & Affiliates and a member of the legal team for
the unsecured creditors’ committee of AMR Corp. Butler noted, “I think what the creditors
are focused on isn’t just the cost side, it’s the revenue side. How do you turn this airline,
transform it back into a competitive global airline that is going to have an opportunity for
future growth? Because in order for people to share in sacrifice they have to see a future.
They have to see a direction.”
26. Nathan Coco, “The Top Five Traps in Distressed M&A Transactions,” The National Law Review, http://www.natlawreview.com/article/top-five-

traps-distressed-ma-transactions. Last accessed May 24, 2013.
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The investors of any distressed company, regardless of its size,
must understand the needs of its various stakeholders. Moreover,
they must also be able to communicate well and consistently, and
balance stakeholders’ often conflicting desires with their own
overall goal to drive value in their investment. Without effective
CLICK HERE to view.
communication to keep negotiations moving, value is lost rather “Distressed Investing - Good
than realized.
Deals in Bad Times.”

Those who have succeeded in this arena have done so by creating a clearly
defined investment thesis that guides all of their decisions. Indeed, in certain
market conditions, these investors narrow their scope
even further to the core business sectors they know
best. As Wilbur L. Ross noted at a recent M&A Advisor
Distressed Investing Summit, “Our strategy for this
Wilbur L. Ross,
year is even more than usual to focus on a couple of
Chairman and CEO,
individual sectors and to try our work there.”
WL Ross & Co. LLC
The rewards in acquiring a good distressed target can be high, but they’re
usually reserved for those who make the most informed decisions.

The Distressed Investing Landscape (The Players)
The opportunity to buy or invest in a distressed company attracts a number of
buyers and financial advisors including:
• Private equity/distressed investors
• Distressed debt purchasers (that either buy the debt for its potential ROI or
to gain a control position in the company)
• Strategic buyers/corporations seeking to solidify or expand their footprint
• Turnaround executives or managers who promote the deal and may help
operate the company after bankruptcy
• Distressed investment bankers promoting and financing the transactions
Some companies participate as purely financial investors, purchasing the
distressed company’s secured or unsecured debt as a means to diversify their
portfolio. These investors steer clear of targets that will require both financial
and operational management in order to gain the desired ROI. Others take a
more strategic approach, such as acquiring targets at a discounted price and
adding their own financial, management, and operational resources to turn the
company around.
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“There is a world of difference between someone that can
manage a distressed company and somebody that can manage
a company.” ~ Mike Heisley
Strategic investors also bring in additional management resources to turn a
distressed company around because existing management often lacks this
experience. As noted by veteran investor Mike Heisley, Co-founder and
Principal of Stony Lane Partners, “There is a world of difference between
someone that can manage a distressed company and somebody that can
manage a company.”27 Nonetheless, no matter how much forethought and
planning goes into a distressed investment, there is no guarantee that a
distressed asset will yield the value the buyers envisioned. The following pages
provide insights into how the most experienced distressed investors approach
this area of opportunity.

Sources of Distressed Opportunities
Investors in distressed companies uncover potential targets through a
number of channels, including investment banks, bankruptcy courts/filings,
turnaround specialists and law firms. Many investors in distressed companies
also conduct their own research to uncover opportunities that may not yet be
on anybody’s radar. These investors monitor potential acquisitions by watching
for additional indicators of distress such as:
• Rating downgrades of the company’s debt
• Asset sales or equity offerings
• Changes in senior management
• Layoffs
• Pursuit of union concessions
• Exits from certain business lines
• Impending regulatory investigations28
Given the potential for the high ROI that can be gained, many investors
will go to great lengths to identify diamonds in the rough. There is plenty of
competition for good targets, as observed by Tim Coleman, Senior Managing
Director and head of the restructuring and reorganization group for the
Blackstone Group, a leading global investment and advisory firm. “Everyone,
whether they are an advisor or an investor, is constantly looking for that angle
to find that something – that opportunity – that nobody has been thinking
about,” he said.
27. “Bright Stars Among Dark Clouds: Leaders in Distressed Investing Strategize,” Distressed Investing Report, May 2009.
28. John M. Reiss, Matthew J. Kautz, Thomas E. Lauria and Gerard H. Uzzi, “M&A Strategies for Bankruptcy and Distressed Companies: Leading

Lawyers on Asset Valuation, Deal Structure, and Risk Management,” Important Tools in Distressed M&A Transactions, White & Case LLP. (Minneapolis:
Aspatore, 2009).
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What Investors Need to Know About Distressed Investing
Experienced investors in distressed companies advise any buyer who is new
to this arena to proceed with caution. When the target is distressed, it’s even
more critical to gain a clear understanding of the target’s operations in order to
gain a sense of its true potential to deliver value. Buyers should be very wary of
misjudging the target and becoming saddled with a turnaround that requires a
much deeper investment in skills and resources than they are prepared to take
on.
The best investors establish a clear investment thesis and do not let themselves
be swayed by outside factors. For example, a company may be tempted to buy
a distressed competitor just to prevent others from acquiring it. Or it may
view the acquisition of a distressed competitor as a way to rapidly expand its
product line and sales territory. These decisions, when made in a reactionary
mode, can be disastrous. The best insurance against making an acquisition for
the wrong reasons is to align every step of the process with the objectives of a
well-developed investment thesis.

Financial and Operational Considerations
In looking for the sources of distress, buyers should avoid the misconception
that financial distress is solely caused by a company taking on too much debt.
Focusing too much on a company’s debt levels can fool a buyer into thinking
that the company’s problems can be solved simply by restructuring the debt.29
In reality, most troubled companies become distressed through a combination
of factors. The challenge lies in getting an accurate picture of the company’s
finances, its operations, and its potential for future growth, given the internal
and external challenges and opportunities it faces. This broader diligence is
necessary to uncover the company’s true value potential and whether it can
realistically be achieved.
Distressed companies can range from challenged companies with bad balance
sheets to good companies with bad balance sheets and everything in between.
Gaining an accurate understanding of where the potential target truly sits
in that spectrum is critical. Jay Greyson, Managing Director and Partner of
investment bank Vetus Partners, cautions investors to have a clear definition of
the kind of distressed investment they are seeking before they get too involved
with a potential target.

29. John M. Reiss, Matthew J. Kautz, Thomas E. Lauria and Gerard H. Uzzi. Ibid., p.2.
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In the distressed arena, standard due diligence checklists and
models don’t necessarily include all a buyer needs to make an
informed decision.
The most successful investors bring in a team of senior operational, legal, and
financial experts who understand both what it takes to run the business and
what a successful restructuring needs to look like.
“A company can be in distress for a number of reasons,” Greyson said. “There
are companies out there that are really good businesses but they have much
too much debt on the books. Maybe the debt was put on at a time when things
were at a peak, but in an economic turndown, if they have too much debt on
the books, they may start breaking covenants and can’t service the debt.”
For these companies, Greyson says, the investor may be able to drive value by
affecting a financial turnaround. However, at the other end of the spectrum are
those businesses with a broken business model as well as financial problems.
Turning these companies around will require the investor to invest time and
money into organizational, operational, and financial restructuring initiatives.
This represents a much more involved commitment, but it has proven to be a
worthy investment strategy for companies that know exactly what it will take
to turn the company around and maximize its value. In these cases, many of
the most successful investors bring in a team of senior operational, legal, and
financial experts who understand both what it takes to run the business and
what a successful restructuring needs to look like.

Deeper Due Diligence to Identify the Right Targets
In the distressed arena, standard due diligence checklists and models
don’t necessarily include all a buyer needs to make an informed decision.
Uncovering the value opportunity in a distressed target requires an
investigative approach that goes beyond traditional due diligence. Practical
operational analysis should play a significant role in the decision process.
Moreover, the analysis should be managed by financial, legal, and operational
professionals with a solid track record of working with distressed companies.
The due diligence process should be handled very carefully in order to prevent
the acquisition of the wrong target, according to turnaround specialist Patrick
O’Keefe of O’Keefe:
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“You have to understand why the company may be experiencing some
distress and what makes it an opportunity for an acquisition, so you can then
understand what needs to change,” O’Keefe said. “What you don’t want is a
company that is in distress because they’re too early in their growth cycle and
have too many unknowns in front of them, such as a potentially unproven
technology or customer base that is not yet sufficiently diversified. On the
flip side, you don’t want a company that is too late in their economic cycle,
where the best you can hope is a dead cat bounce – where the business is really
dead and you can maybe run it a little more profitably, but the underlying
fundamental business is no longer competitive.”
Experienced investors in distressed companies also weigh a host of factors
that go beyond operational and financial performance. For example, at a
recent restructuring and turnaround conference hosted by the Wharton
Restructuring Club of The Wharton School at the University of Pennsylvania,
panelists identified several key elements that investors should identify before
making an investment in a distressed business:
• Cost Position: Know the cost position of your target as it is the
“ultimate arbiter of corporate conflict.” An investor must know the cost
position of the company it is investing in relative to that of its peers in
order to gauge its ability to compete.
• Competitive Landscape: Avoid industries where competition is
savage. This was likened to sharks fighting with knives. These types
of investments rarely work out, particularly when combined with the
added constraint of leverage, which leaves very little room for error.
• Historical Performance: How did the company perform in the 20082009 crisis? Several panelists at the Wharton Conference noted that
bankers are leaving the 2008-2009 financials out of their confidential
information memorandums, which is a bad sign. It is important to
understand how the company performed under stressful scenarios in
order to gauge its ability to withstand another shock and preserve the
equity invested.
• Management: Finally, it is important to know how management
handled the last downturn. Were they deer caught in the headlights or
did they respond aggressively and proactively? It is important to see
how those who are going to be managing your company perform in the
face of adversity. 30
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Companies who have mastered distressed investing on their
home turf may not be aware of all that they need to know to
accurately evaluate a cross-border target.
There are many factors that contribute to a company’s distress. Acquiring one
without a clear purpose and in-depth risk analysis can destroy rather than
create value for the buyer. Because the risk/return paradox is so different
in healthy versus distressed markets, thorough due diligence is even more
important when contemplating a distressed transaction. Issues that may not be
of great concern in a healthy company may be ‘make-or-break’ factors when
considering a distressed company.31

Additional Considerations for Cross-border Targets
Experts also advise investors to take care when entering into the global
distressed investment arena. Companies that have mastered distressed
investing on their home turf may not be aware of all that they need to know to
accurately evaluate a cross-border target. Governmental and cultural factors
can play a pivotal role in creating a winning deal. One of the biggest mistakes
an investor can make is to acquire a target without clearly understanding the
risks related to cross-border distressed investments. For example, according
to Marcel Fournier, Senior Managing Director of private equity firm Castle
Harlan, investors in distressed companies considering European targets should
be aware of additional factors that can affect their ability to achieve their
investment goals.
Specifically, Fournier advises investors to understand the powerful role that
governments and unions play in European companies, particularly in times of
reelection and high unemployment. “Unions are a part of life in Europe, much
more than we’re used to seeing in the United States; and governments are
part of business life as well,” Fournier said. “Your
ability to restructure the employee base is far more
limited, generally, in Europe than in the United
States.” Fournier added, “Essentially in some cases,
the government negotiates on your behalf whether
Marcel Fournier, Senior Managing
you like it or not for entire industries or sectors,
Director, Castle Harlan, Inc.
and then you have to implement that.”
Another important factor to consider in identifying targets, according to
Fournier, is that European companies have not been as free to adjust their
30. “Notes from the 2012 Wharton Restructuring Conference,” http://www.distressed-debt-investing.com/2012/02/notes-from-2012-

whartonrestructuring.html

31. “Distressed M&A: Leveraging Opportunity in a Downturn,” (New York: Deloitte, February 2009).
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workforce as American companies have. “It has been very striking to see in an
American recession how quickly and profoundly American companies have
adjusted in a matter of months,” he said. “This is not the case in Europe and
not the habit. Governments, unions, local elected bodies will stand in your
way, so that has to be taken into account in timing and cost and your overall
ability to do so.”
Fournier summarized, “Many of the turnarounds we see in Europe suffer
from gross over-employment and we have passed [on them] in many cases
for that reason. So in terms of distressed opportunities, I would personally
focus on those [turnarounds] that have simply been poorly managed or have
suffered from financial distress, and I would be extremely careful on anything
that requires deep and substantial adjustment of the workforce. Because
governments will give in to public pressure if they have to.”
Additionally, distressed investors interested in cross-border bankruptcies need
to take the time to understand how bankruptcies are handled in the target’s
country. Bankruptcy procedures are not uniform across the European Union
(EU); they are still managed according to the specific laws of each EU country.
Sorting through the complexities of a bankrupt company with assets in Italy,
France, and Germany, for example, may be more challenging than an investor
wants to take on.

Investment Strategies of Successful Distressed Investors
To improve their odds for uncovering value-creating opportunities, the best
distressed investors focus on the market sectors where they have the most
experience and expertise. For this reason, many experts cite serial acquirers
rather than occasional acquirers as being better at distressed investing. In
one study of 26,000 transactions executed between 1988 and 2010, The
Boston Consulting Group came to the conclusion that “serial acquirers
produce superior returns when they focus on distressed assets. Although
all acquisitions are complex … purchasing a distressed business makes
the exercise much more complex because there is often an urgent need to
restructure the target, as well as limited access to information during the due
diligence process. Serial acquirers appear to excel at turning this complexity
into value.”32
This is also an area where strategic investors shine. The most successful firms
focus on specific industries and generally take a longer view in terms of
quantifying their upside. In the opinion of Tim Coleman of Blackstone, “The
strategic investors do well at this, because they know the business so well that
32. “Does Practice Make Perfect? How the Top Serial Acquirers Create Value” (The Boston Consulting Group, The Leipzig Graduate School of
Management, April 2011).
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“You need to enact change quickly. Even if you make the wrong
decision, it’s better than no decision, because the number-one issue
in distressed situations is usually inertia.” ~ Anthony Polazzi
they could go in and run it if they had to.” He continued, “Certain financial
investors also do well, because they know how to leverage the operational and
industry expertise of their portfolio companies to assess a target.”
Within that framework, the most successful investors further refine their
investment criteria to size up opportunities according to their firm’s specific
goals and experience. For example, an investor may do the following.

Focus on Gaining a Controlling Interest
Some investors may take a minority interest in a target as a means of getting
a foot in the door, but for others, gaining a controlling interest is a “must,” as
explained by Anthony Polazzi of Sun Capital Partners. “We’ve learned as a
firm, that for our model to work effectively, we need to have control. We have
experienced it from the minority perspective of being a board member and the
frustration of watching the board meet quarterly, and deciding on something,
but it doesn’t get implemented until the next board
meeting or the next board meeting after that,” Polazzi
said. “By then it’s too late. So from our perspective, the
first step is control because you need to enact change
quickly. Even if you make the wrong decision, it’s better
Anthony G. Polazzi,
than no decision, because the number-one issue in
Managing Director,
Sun Capital Partners, Inc.
distressed situations is usually inertia.”

Uncover Value in Industries in Decline
Some investors in distressed companies have found value by capitalizing
on companies whose products are facing imminent but not immediate
extinction. However, as Polazzi of Sun Capital pointed out, timing is critical.
“It’s important to understand over what time period and how quickly is the
destruction of that industry,” he said. “Some industries move very quickly but
some take a long time. We very successfully owned,
for a period of time, a company called Genicom, a dot
matrix printer company. Of course when we bought it
everyone said, ‘dot matrix printers are going away, and
you’ve got lasers, ink jets and all of this stuff.’ But the
Anthony G. Polazzi,
reality was that the government wasn’t going to turn
Managing Director,
around and get rid of all their dot matrix printers the
Sun Capital Partners, Inc.
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next day, even though maybe the cutting-edge businesses were. There are still
dot matrix printers in use today. You might have a harder time finding them
today, but they are there.”

Identify Opportunities in Transformations
“I think another way to look at opportunities is to look for companies that are
undergoing transformations,” said Randall S. Eisenberg, Managing Director,
AlixPartners. “There are a series of companies, that
because their industries have evolved for one reason
or another, need to change their business model,
and those that move too slowly will get caught up in
some sort of restructuring that’s ripe for distressed
investors to take a look at and be active in.”
Randall S. Eisenberg, Managing
Director, Alix Partners

Deal Notes

Capitalizing on an Industry Undergoing Transformation Pays
Big Dividends
When industries are altered by transformative events, not all companies grapple with
the specter of lost market share or declining revenues. Some companies leverage timing
and creativity to turn the challenge into an opportunity, as the following case shared by
investment banker Joe Durnford, founder of JD Ford & Company illustrates:
“We were working with a travel company at a time when the airlines had stopped paying
commissions to travel agents and the Internet was taking market share. Given these
developments, the owner wanted to sell his company, but finding a buyer was going to be
pretty tough. In the course of discussing his options, I asked him, ‘What do you think the
future of corporate travel looks like?’
He thought the future was going to be in transaction management, with travel agencies
serving as advisors to help corporate clients manage their travel budget – often a significant
portion of their P&L. In his view, the winner would be the company that could capture the
largest volume of transactions at the lowest possible cost. We could see a real opportunity
in a consolidation strategy and began looking into private equity for a potential buyer to
execute on this strategy.
Coincidentally, at this time, there was also a consolidation going on in the office
procurement industry. What is the connection between office procurement and corporate
travel? In middle–sized companies, the person in charge of procuring office supplies is
often also in charge of corporate travel. We ultimately succeeded in negotiating a merger
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Many experienced distressed investors also define their exit strategy
early on, before the transaction is consummated, if possible.
between a company called U.S. Office Supply and my client’s travel firm for a much higher
valuation than we would have gotten with a private equity buyer. He and U.S. Office Supply
acquired several additional travel companies and, after proving the model, went on to make
another 50 or 60 acquisitions. Eventually, the company reorganized and spun my client’s
travel division off as Navigant International, a publicly traded company that became the
second largest corporate travel company in the U.S. behind American Express.
“As a result of a lot of creative thinking and collaboration, we were able to help our client
take advantage of a transformative event that initially looked like a death knell for his
company. When we began, he was moving about $250 million in corporate travel through
his company. By the time he was done, he was moving $5 billion through his system.
Eventually, Navigant was acquired by Carlson Wagonlit for over $500 million.”

Focus on the Market Segment with Limited Access
to Refinancing
Henry Miller, Chairman of Marblegate Asset Management, noted that his firm
focuses on the middle market, where distressed investing opportunities can
be found by identifying troubled companies that have little access to credit.
“Financial regulators like the FDIC are leaning very hard on banks to get rid
of assets that are troubled, and to make it difficult for
them to provide financing in the middle market,” Miller
said. “So the issue to me at least is access to capital. If
companies have access to capital then they can figure
out a solution that works. If they don’t have access to
capital, whether they’re distressed or not, they are going
Henry Miller, Chairman
to be driven to a form of restructuring because it’s the
at Marblegate Asset
only solution available to them in the absence of a capital
Management
market solution.”

Identify Assets That Can Be “Carved Out”
Some distressed investors focus on “carving out” assets from a distressed
company and setting them up to operate independently. These investors target
large businesses or corporations with embedded business units or divisions
that are unprofitable, often because huge overhead allocations from the
corporate umbrella are choking the business unit.
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According to Jay Greyson of Vetus Partners, this is a specialized area of
investing that can be very profitable for distressed investors – if they have the
right expertise. In his opinion, this strategy works
best when it’s managed by a deal team and advisors
with deep knowledge in the target’s specific industry.
His firm has found this industry knowledge to be
so critical to this process that it has focused its
Click Here to watch an M&A
Summit Panel: “The Road
investment banking business on targeted industries.
Back: Navigating Companies in
“We sit with the managers and we ask them, What
Challenging Times.”
if we start with a clean slate? If you were taken out
of the parent company, what expenses would go away and how would you
restructure?”
In these situations the goal is to create, on a proforma basis, a P&L and
balance sheet that will indicate if the carve-out will yield a profitable business.
Understanding what it takes to carve out such an opportunity takes specialized
expertise. Firms that have successfully engineered such transactions staff their
teams with senior professionals who have worked in the industry and have
directly related operational experience that is necessary to create a workable
multiyear business plan that will drive value.
The above examples highlight just a few of the ways experienced investors
work to uncover “diamonds in the rough.”

Structuring the Deal
One of the most important decisions that a purchaser must make in
connection with a distressed M&A transaction is how to implement the sale.
The decision may be driven by a myriad of factors, including (1) the nature
and complexity of the business and its assets; (2) the seller’s need for operating
capital in the interim period prior to a closing; (3) the extent and priority of
the existing liens; (4) acrimony among creditor constituencies; and (5) the
time available to complete the transaction. Choosing the wrong approach may
jeopardize or complicate the execution of the transaction.33 Experts advise
buyers to seek the advice of financial and legal counsel who have directly
related experience in structuring distressed asset transactions.

Plan for a Successful Turnaround to Drive the Greatest Value
Once value has been identified, turnaround experts like O’Keefe also advise
would-be buyers to factor the cost of integrating the new asset into the
purchase price. If this is not taken into consideration in setting a price, the
33. Nathan Coco, “The Top Five Traps in Distressed M&A Transactions,” The National Law Review, http://www.natlawreview.com/article/top-five-

traps-distressed-ma-transactions. Last accessed May 24, 2013.
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buyer may find that the asset they purchased in pursuit of adding value to
the company may actually have the opposite effect. “No one really focuses,
from the deal team perspective, once the acquisition is done, on how
quickly they must move to identify the synergies that make the target a good
acquisition,” he said. “This is just as important, because if you have leveraged
the transaction to any capacity with these potential synergies and you don’t
get them on a timely basis, then you’ll overpay for the transaction.” O’Keefe
sees this as a critical aspect of the transaction where investors make a lot of
mistakes.
In his experience, fund managers are often willing to spend money very
quickly on an acquisition in terms of purchase price, but they won’t spend
money on the due diligence or the turnaround effort, where they could
uncork some additional value. “From my standpoint, that should just be an
added amount to purchase price that you have to pay to get the opportunity
repositioned in a way that makes sense and to provide the greatest returns,”
said O’Keefe.

Define the Exit Strategy Upfront
Many experienced distressed investors also define their exit strategy early
on, before the transaction is consummated, if possible. Typically a financial
investor such as a private equity firm has a holding period of three to seven
years for the turnaround and sale of an asset. A corporate/strategic buyer’s can
and may hold onto the asset for a much longer period of time. The key is to
make sure that the potential upside of a distressed investment can be realized
in the time frame and according to a strategy that is aligned with the buyer’s
investment goals and capabilities.

Conclusion
Success in distressed investing is achieved by having the right experience,
a good investment thesis, and an exemplary team of legal, financial, and
operational advisors who specialize in working with distressed assets. The
successful investor knows how to combine these elements into an extremely
effective foundation for sound investment decisions. Equally important,
successful investors know how to maintain a healthy sense of realism in every
opportunity and do not lose sight of the end game – identifying targets to
maximize value for their shareholders.
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James E. Abbott is a partner in the Business Transactions Group within the Corporate
Finance Department at Seward & Kissel. Jim has practiced law since 1984. He joined
Seward & Kissel as a partner in 2007. He represents public and private companies,
private investment funds, investment management firms, financial institutions, business
owners, and managers in connection with a variety of business transactions, financings,
and general corporate matters. Representative transactions include mergers and
acquisitions, private equity, debt and venture capital transactions, seed capital arrangements, joint ventures,
strategic alliances, PIPEs, and related alternative investment transactions involving SPACs and reverse
mergers with shell companies, and other public and private securities offerings. His general corporate work
includes the formation and organization of various businesses.
Barbara B. Atkeson, MBA, is a consultant with Bennett Partners. Her professional
track record includes previous positions as a CFO, associate at a private merchant bank,
as well as a financial analyst with Morgan Stanley. She has experience fund-raising,
evaluating investment opportunities, performing due diligence, negotiating transactions,
monitoring portfolio company performance, and assisting with strategy and financings.
Barbara leverages her coaching expertise to help senior management teams and
individual executives improve operational results. Ms. Aatkeson earned a degree in English from Yale
University and an MBA from Stanford University. She also maintains active involvement as a trustee with
charitable organizations such as Summer Scholars a nonprofit offering year-round literacy to 900 elementary
school students in the Denver Public School system.
René-Pierre Azria founded Tegris Advisors LLC in September 2007 and serves as its
President and Chief Executive Officer. Prior to founding Tegris, Mr. Azria was a Global
Partner with Rothschild worldwide and headed the Telecom practice of Rothschild in
the United States. Prior to joining Rothschild in 1996, Mr. Azria served as Managing
Director of Blackstone Indosuez and President of Financière Indosuez Inc. in New York.
Prior to joining Indosuez in New York in 1985, Mr. Azria started his banking career in
Tokyo, Japan, in 1981. During his 28 years in corporate finance in North America, Asia, and Europe, Mr.
Azria has enjoyed extensive advisory experience, generally in transactions of large size and a high degree of
complexity.
Mark G. Brady is Global Head of Mergers & Acquisitions at William Blair & Company,
where he has been an investment banker since 1991. He was named a Partner of the
firm in 1996. During his time at Blair, Mr. Brady has successfully completed more than
150 acquisition and financing transactions with companies domiciled in 12 different
countries. Mr. Brady’s recent transactions include the $335 million sale of TMW Systems
to Trimble Navigation, the $860 million merger of ACCO Brands and MeadWestvaco’s
consumer business via Reverse Morris Trust, and the $345 million sale of Convergint Technologies to KRG
Capital. He was named 2008 Middle Market Investment Banker of the Year by Investment Dealer’s Digest
(IDD) and is Chairman of William Blair’s Fairness Opinion Committee. Mr. Brady graduated Phi Beta
Kappa from Northwestern University and received his MBA in Finance and Accounting from the University
of Chicago Graduate School of Business. He lives in the Lincoln Park area of Chicago with his wife and four
children.
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Gerald P. (“Jerry”) Buccino is Founder of Buccino & Associates, Inc. For more than
30 years, he has consulted with CEOs, boards of directors, lenders, creditors, and other
economic stakeholders on turnaround strategies to improve cash flows and enterprise
values. His business experience and comprehensive understanding of the turnaround
process has led to an array of successful business turnarounds and reorganizations.
Mr. Buccino has worked with companies in numerous industries ranging in size from
middle-market businesses to major publically owned corporations. ese positions include: Chairman,
President and CEO of Fine Host Corporation, a $400 million NASD Food Service Company; Senior Vice
President and Chief Administrative and Financial Officer for a 44,000 employee-based NYSE Company;
Chief Financial Officer of an international, $200 million NYSE company; and Chief Executive officer and
Chairman of the Finance Committee of a $600 million department store chain with 46 outlets. Mr. Buccino
is a CPA and a CTP (Certified Turnaround Professional) and earned an MBA and Ph.D. in Business from
California Coast University, Santa Ana. He earned his Bachelor of Science in Accounting and Philosophy
from Seton Hall University. He lectures extensively on a variety of restructuring topics including corporate
governance, especially in the zone of insolvency, the warning signs and causes of business failures, and
related crisis management techniques, and is the author of more than 25 published articles on these subjects.
John Wm. (Jack) Butler is a Partner at Skadden, Arps, Slate, Meagher & Flom LLP.
During Jack Butler’s time at University of Michigan’s law school, the bankruptcy code
of 1978 was passed, fortuitously providing him with the opportunity to learn the
revolutionizing discipline of reorganization of distressed business. After a decade spent
gaining legal experience at two Michigan law firms, he joined Skadden in 1990 as a
partner and developed, what is today, one of the world’s most respected restructuring
practices. Since then, Butler has been identified as one of the finest dealmakers by leading notable
transactions such as the restructuring process of Delphi Corporation in 2010. Today, he is consistently
recognized as a “leading lawyer” as he continues his focus on corporate restructuring and reorganization. In
addition to his notable business accomplishments, Butler is also respected for his generous contributions to
the Chicago area.
John K. Castle is Chairman and Chief Executive Officer of Castle Harlan and a member
of the Executive Committee of CHAMP, an affiliate of Castle Harlan. Mr. Castle is also
chairman of Castle Connolly Medical Ltd., and is Chairman and Chief Executive Officer
of Branford Castle, Inc., a holding company. Immediately prior to forming Castle Harlan,
Mr. Castle was president and chief executive of Donaldson, Luin & Jenrette, Inc., one of
the nation’s leading investment banking firms. Mr. Castle is a board member of Morton’s
Restaurant group, Perkins & Marie Callender’s, Inc., and various private equity companies. He also served as
a director of the Equitable Life Assurance Society of the U.S. Mr. Castle is a life Member of the Corporation
of the Massachusetts Institute of Technology. Previously, he had served for 22 years as a trustee of New
York Medical College, including 11 of those years as Chairman of the Board. He is a member of the board
of the Whitehead Institute for Biomedical Research, and was Founding Chairman of the Whitehead Board
of Associates. He is also a member of e New York Presbyterian Hospital Board of trustees and has served
on various visiting committees at Harvard University, including the Harvard Business School. Mr. Castle
received his bachelor’s degree from the Massachusetts Institute of Technology, his M.B.A. as a Baker Scholar
with High Distinction from Harvard, and has two honorary Doctorate Degrees of Humane Letters.
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Francisco J. Cerezo is a Partner at Foley & Lardner, LLP, where he is Chair of the
Latin America Practice, Co-Chair of the International Practice, and a Member of the
Transactional & Securities Practice. His practice focuses on corporate and international
matters, advising U.S. and foreign companies, family groups and sovereigns doing
business in the Americas and the Caribbean. He has extensive experience in corporate
and financial services, cross-border transactions, strategic corporate counseling, mergers
and acquisitions, and public-private partnerships. Mr. Cerezo is also a member of the firm’s Automotive;
Hospitality, Resort & Golf; Insurance; and Energy Industry Teams. Mr. Cerezo has been featured or cited in
numerous publications, including the American Lawyer, Latin Lawyer, Miami Herald, Financier Wordwide
and the Daily Business Review. He is also a regular television commentator on matters of international and
corporate law, with appearances on CNN en Español and CNN Headline News. Mr. Cerezo was listed in
Chambers USA: America’s Leading Business Lawyers, an annual listing of the leading business lawyers and
law firms in the world (2010-2012). He was selected for inclusion in the Florida Super Lawyers – Rising
Stars® (2009) lists in the areas of international, mergers & acquisitions, and securities & corporate finance.
Mr. Cerezo was the recipient of the John Edward Smith Child Advocacy Award. Mr. Cerezo earned his
J.D. from Columbia Law School. He received an LL.M. in European Union Law from the Universidad
Complutense de Madrid. He earned an M.A. from the University of Virginia and a B.A. from Washington
University in St. Louis. Mr. Cerezo is admitted to practice in Florida and New York. He speaks fluent
Spanish and conversational French.
Kathryn A. (Katie) Coleman is a Partner at Hughes, Hubbard & Reed’s New York office,
and is a Member of the Corporate Reorganization Group. Ms. Coleman has over 25
years’ experience representing companies restructuring their financial affairs, both in and
out of court. Ms. Coleman has advised clients on, and litigated at the trial and appellate
levels, the significant legal issues inherent in modern restructuring and financial practice,
including contested plan confirmation, prepackaged plans, credit bidding, exclusivity,
use of cash, debtor-in-possession financing, valuation, adequate protection of security interests, and cash
collateral usage. Ms. Coleman frequently speaks on bankruptcy law and distressed investing, participating in
programs sponsored by Practising Law Institute, the American Bankruptcy Institute, California Continuing
Education of the Bar, the American Bar Association, the Pacific Bankruptcy Law Institute, the Western
Mountains Bankruptcy Law Institute, and the Norton Bankruptcy Litigation Institute. Ms. Coleman
graduated magna cum laude from Pomona College. She earned her J.D. from U.C. Berkeley’s Boalt Hall
School of Law.
Timothy Coleman is Senior Managing Director and Head of the Restructuring
& Reorganization Group at Blackstone. Mr. Coleman also serves as a member of
Blackstone’s Executive Committee. Since joining Blackstone in 1992, Mr. Coleman has
worked on a variety of restructuring and reorganization assignments for companies,
creditor groups, special committees of corporate boards, corporate parents of troubled
companies and acquirers of distressed assets. Mr. Coleman’s most notable assignments
include Adelphia, AT&T, Bear Stearns Asset Management, Geneva Steel Company, Guangdong Enterprises,
Harrah’s Jazz Company, JPS Textile Group, Inc., Koll Real Estate, Xerox Corporation, and XL Capital.
The International Financing Review recognized Mr. Coleman’s efforts in the restructuring of C-BASS by
naming the transaction the Restructuring of the Year in 2008. Before joining Blackstone, Mr. Coleman
was a Vice President at Citibank, where he divided his time between corporate restructuring, real estate
restructuring, and loan syndications. Mr. Coleman is a frequent guest lecturer at Columbia University and
New York University. He is a member of the In Motion Board of Directors and the Board of Leaders of the
Marshall School of Business at the University of Southern California. Mr. Coleman received a B.A. from the
University of California at Santa Barbara and an M.B.A. from the University of Southern California.
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Joyce M. Demonteverde is a Vice President of Castle Harlan. Prior to joining Castle
Harlan, Ms. Demonteverde was an investment professional at J.H. Whitney & Co.,
where she focused on investments across a number of industries including consumer,
specialty manufacturing, healthcare, and business services. Previously, she worked in
the Healthcare Investment Banking Group of Goldman, Sachs & Co., where she focused
on merger advisory and debt and equity financing transactions for global healthcare
clients. Ms. Demonteverde is currently a board member of Baker & Taylor. She graduated Cum Laude from
Harvard University with a B.A. in Economics, and earned her M.B.A. from the Harvard Business School.
She currently serves on the Associate Committee of the Harvard College Fund.
Harry Durity is a Senior Advisor at New Mountain Capital, which he joined in May
2005. From 1994 to 2005, Mr. Durity was the Senior Vice President of Worldwide
Business Development, Head of Merger and Acquisitions group, and a Member of
Executive Committee at Automatic Data Processing (NYSE: ADP). Prior to that, Mr.
Durity worked for Revlon Consumer Products Company as a Senior Vice President of
Corporate Development, where he also served as a Member of the Executive Committee
at the company. From January 1990 to January 1993, Mr. Durity was president of the Highlands Group, a
boutique mergers and acquisitions advisory firm. Prior thereto, he served as a Vice President/Corporate
Development for RJR Nabisco, a consumer products company, from October 1980 to December 1989. He
also served as a Senior Consultant at Arthur D. Little its Managerial Economics department and started his
career at Firestone Tire & Rubber Company as the Chief Economist. Mr. Durity was a Director of National
Medical Health Card Systems (NASDAQ: NMHC) and is a Director of OrthAlliance Inc. (NYSE: OCA). Mr.
Durity holds a B.A. from Western Maryland College with additional studies in Merger and Acquisition at
the Darden School, University of Virginia and obtained a master’s degree from Washington State University.
Joseph Durnford is Founder and Chief Executive Officer at JD Ford & Company. Mr.
Durnford leads his team in arranging mergers and acquisitions and private equity
investments. He focuses on middle market companies with revenues between $10 million
and $150 million. Prior to founding JD Ford & Company, Mr. Durnford was founder and
Chairman of the Board at Thomas Industries, LLC, as well as Senior Manager Corporate
Finance at Coopers & Lybrand.
Randall S. Eisenberg co-leads the Transformation and Restructuring Advisory Practice,
in the AlixPartners’ Turnaround & Restructuring Services group. He has over 20 years
experience advising senior management teams, boards of directors, equity sponsors,
and creditor constituents in the transformation of stagnant or underperforming
companies. Mr. Eisenberg has led many large, high-profile national and international
assignments, providing a broad range of services emphasizing implementation of sound
business practices that focus on rebuilding shareholder and stakeholder value. His expertise includes
liquidity management, transformation plan development and execution, strategic alternative analysis, cost
realignment, debt restructuring, mutliparty negotiations, and expert witness testimony. He is a certified
turnaround professional and a certified public accountant. Previously, Mr. Eisenberg was a senior managing
director in FTI Consulting’s Corporate Finance/Restructuring segment. Mr. Eisenberg received a bachelor’s
degree in business administration from the University of the Pacific and a master’s in management from the
Kellogg School of Management, Northwestern University.
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Al Ernest is a Principal and Senior Operations Leader at East West Associates. Prior
to joining East West, Al Ernest had more than 30 years of domestic and international
experience in technical, manufacturing and leadership positions with Owens Corning.
During his career with Owens Corning, he held numerous positions in the U.S. and
China. In the U.S., he held positions as Scientist, Senior Scientist, Project Scientist, and
Lab Director at the Owens Corning Science and Technology Center in Granville, Ohio.
In 1986, Mr. Ernest received the prestigious “OC Innovators Award” for his development of the SSLII pipe
insulation closure system, still an exclusive product offered by Owens Corning today. In 1995, Mr. Ernest
accepted a position as Plant/General Manager of the “Building Materials Asia Pacific” Guangzhou, China,
plant. From Guangzhou, in 1999, he became the Plant/General Manager of the Second Owens Corning
plant in Shanghai, China. After setting up the Shanghai plant, Mr. Ernest accepted the Senior Management
position “Director of Manufacturing and Engineering,” and his responsibilities included operations,
manufacturing, engineering, capital sourcing and science and technology. He has set up Greenfield plant
operations in China and Korea as well as relocated manufacturing plants from North America to China. Mr.
Ernest built or relocated facilities throughout China and Korea, including Anshan, Tianjin, Wuhan, Nanjing,
Beijing, Jiang Yin, and Asan. Since 2005, he has been consulting with American and Chinese companies on
operations and manufacturing.
John Ferrara, the founder of Capstone Partners, has diligently spent the last 20 years
of his career specializing in mergers and acquisitions, venture capital, and management
consulting. Along with founding Capstone Partners, Ferrara is also a founding member
of Rodman & Renshaw. Throughout his career in M&A he has advised companies
and completed more than 100 transactions in cities all over the globe such as London,
Riyadh, and New York. Before starting his successful career at Lehman Brothers’ M&A
group, Ferrara was offered to compete in Australia’s semiprofessional baseball league.
Robert L. Filek is a Senior Managing Director and Global Leader of Transaction
Advisory Services at FTI Consulting. Mr. Filek has more than 24 years of experience and
has been involved in some of the most complicated acquisitions, divestitures, and joint
venture transactions in recent history, advising in both the private equity and corporate
arenas. Mr. Filek has expertise in strategic evaluation; financial and accounting due
diligence; transaction structuring; working capital adjustments; complex accounting
matters; merger integration; and performance improvement. His deal experience includes advising on
more than 300 transactions globally, representing buyers, sellers, and lenders in consumer products, retail,
aerospace, automotive sectors, and healthcare. Some of Mr. Filek’s notable transactions include Burnham’s
acquisition of Corporate Express; Whirlpool’s acquisition of Maytag; Kra’s hostile cross-border acquisition
of Cadbury Chicago’s Midway Airport; Dunkin Donuts’ and Johnson & Johnson. Prior to joining FTI
Consulting, Mr. Filek was a partner at PricewaterhouseCoopers, where he served in numerous roles,
including as an audit partner, multinational Transaction Services leader, the National Assurance growth
leader, and the retail and consumer leader for transaction Services.
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Marcel Fournier is Senior Managing Director of Castle Harlan. Before joining Castle
Harlan, Mr. Fournier was Managing Director of the investment banking group of
Lepercq, de Neuflize & Co., Inc., New York, where he was responsible for the origination
and implementation of various acquisitions, both domestic and international, for the
firm and for its clients. Before joining Lepercq, de Neuflize, Mr. Fournier was Assistant
Director of the U. S. Office of the Agency of the French Prime Minister, responsible
for reviewing and assessing all foreign investments in France. Mr. Fournier was born and raised in France
where he graduated as a Civil Engineer from the Ecole Spéciale des Travaux Publics in Paris. He received his
M.B.A. from the University of Chicago, and his Master of Economics from the Université de la Sorbonne in
Paris.
Martin E. Franklin is Executive Chairman at Jarden Corporation. Mr. Franklin was
appointed to the Board of Directors on June 25, 2001 and served as Chairman and Chief
Executive Officer from September 24, 2001, until June 13, 2011, at which time he began
service as Executive Chairman. Mr. Franklin is also a principal and executive officer of
a number of private investment entities. Mr. Franklin also served as the Chairman and/
or Chief Executive Officer of three public companies, Benson Eyecare Corporation,
Lumen Technologies, Inc., and Bollé Inc. between 1992 and 2000. Mr. Franklin also serves as a Director of
Promotora de Informaciones, S.A. and Justice Holdings Limited.
Kenneth A. Gerasimovich is a Shareholder with Greenberg Traurig. Mr. Gerasimovich
has extensive experience representing domestic and multinational corporations and
private equity funds in mergers, acquisitions, and sales of public and private companies,
divisions, and assets. His practice includes a broad range of related corporate matters,
including tender and exchange offers, proxy contests, stock and asset acquisitions and
divestitures, joint ventures, special committee representations, Private Investment in
Public Equity (PIPEs) and other corporate transactions, as well as general corporate advisory work.
Brad Gevurtz is the Head of Investment Banking for D.A. Davidson & Co. He is on
the firm’s Public Equity Commitment Committee and heads both the Private Equity
and Fairness Opinion Commitment Committees. Prior to joining D.A. Davidson, Mr.
Gevurtz worked for over 20 years on Wall Street as a senior banker and in management
roles at JP Morgan Chase, KeyBanc Capital Markets, and Broadview Int’l (now Jefferies
Broadview). He has significant experience in M&A, private placements, and public
offerings, and has worked with clients such as Alltel, AT&T, Cadbury Schweppes, Computer Associates,
Comsat, GE, IBM, Toyota, Verizon, and Xerox. Mr. Gevurtz is a former board member of Thinking
Machines Corporation and a former member of the valuation committee of OVP Venture Partners. He has
spoken at industry conferences and has been quoted in numerous publications about corporate finance and
M&A issues. Mr. Gevurtz has a B.A. with Distinction in Economics from Pomona College, a J.D. from the
University of Oregon School of Law, and an MBA with Honors in Finance and Accounting from Columbia
University, where he was elected President of the top academic honor society.
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Edmund Glass accepted an invitation to join Tegris Advisors as Senior Advisor in
early 2008. Mr. Glass began his career with the law firm of Cravath, Swaine & Moore in
New York. Since then he has served as counsel to a major Fortune 500 company, run a
multinational defense company with plants and operations in Europe, Canada and the
United States, and developed considerable experience in initiating and executing crossborder mergers and acquisitions as a Managing Director of Financiere Indosuez, where
he worked extensively with Tegris’s founder, René-Pierre Azria at Blackstone Indosuez. Mr. Glass, who grew
up in Texas, graduated from Tulane University. He holds an LL.B. from New York University Law School
as a Root-Tilden Scholar and completed a year of graduate-level work at L’Institut d’Etudes Politiques. Mr.
Glass’s activities, in addition to his work at Tegris, and as a private investor, include serving as a member of
the advisory committee of the Storm King Art Center and of the Founders’ Committee of ArtIs. In addition,
he was Chairman for six years of the New York-Israel Cultural Cooperation Commission, a joint venture of
the State of Israel and the State of New York, served a one-year term as the Chairman of the John Jay College
of Criminal Justice Foundation, and served on the board of PlaNetFinance, the U.S. arm of a Paris-based
not-for-profit active in the field of microfinance. Mr. Glass is the father of two grown children: Alex, a literary
agent, and Lindsey, a writer. Mr. Glass is also a sculptor, who is known for his work in stone.
Michael S. Goldman is a founding partner of TM Capital who joined with his colleagues
to establish the firm in 1989. He has been responsible for some of TM Capital’s most
complex merger, acquisition, financing and restructuring transactions for publicly
traded and privately held client companies. Mr. Goldman has developed specialized
industry expertise by assisting clients across key industry sectors, including healthcare,
industrial products, business services, consumer products, and retailing. He is a member
of the board of directors of Keystone Screw Corp., and previously served as a member of the boards of
directors of Lazer Inc. and Immucor, Inc. (NASDAQ). As a board member and as an advisor to Immucor
for over a decade, Michael was responsible for myriad transactions executed by TM Capital that helped
build Immucor’s market value from under $100 million to over $2 billion. He began his career at Thomson
McKinnon Securities Inc., where he worked in the mergers & acquisitions department from 1983 to 1989.
Mr. Goldman received a Bachelor of Science degree in Economics with a concentration in Finance from
the Wharton School of the University of Pennsylvania. The experience of founding and serving as an owner
of TM Capital since its inception has been central to his development as an investment banker, enabling
him to consider not only the financial aspects, but also the personal, social, and strategic issues that drive
transactions. After over 25 years of advising clients and executing assignments, these unique aspects of each
situation continue to keep advisory work a fascinating challenge for him.
Jeff Golman is Vice Chairman and Head of Mesirow Financial’s Investment Banking
practice and is a Member of the firm’s Board of Directors. He has more than 30 years of
investment banking experience. Prior to joining Mesirow Financial in 2001, Mr. Golman
was a founding partner of GGW Management Partners, LLC, a management-oriented
investment group formed with Madison Dearborn Partners, Willis Stein & Partners and
The Pritzker Organization. Prior to that, he was a managing director at Lazard Frères
& Co., LLC, and opened its Chicago office in 1988. He also served as Vice President in Salomon Brothers’
Chicago Banking Group, focusing on mergers, acquisitions, and corporate finance, and practiced law at
Katten Muchin & Zavis, specializing in corporate law and tax. Mr. Golman is a Certified Public Accountant
and holds his FINRA Series 7, 8, 24, and 63 licenses. He earned a B.S. from the University of Illinois and
a J.D. from Northwestern University School of Law. Mr. Golman is a is on the board of directors and is a
leadership council member of the Cystic Fibrosis Foundation, and is a member of the development council
for B.U.I.L.D, Inc. (Broader Urban Involvement and Leadership Development).

136

Best Practices of the Best Dealmakers
Jay Greyson co-founded and serves as a Managing Director & Principal in the
investment bank of Vetus Partners, the winner of seven M&A industry awards in
2009 (e M&A Advisor’s 8th Annual M&A Awards) including the coveted Boutique
Investment Banking Firm of the Year. Personally, he was named Dealmaker of the Year,
the highest individual honor in investment banking. Mr. Greyson is also a Co-founder
& Partner in Supply Chain Equity Partners (“SCEP”), the world’s only committed capital
private equity firm focused exclusively on making investments in the distribution & logistics industry. A
highly experienced corporate finance and advisory professional Mr. Greyson has a strong background
in analyzing, structuring, negotiating, and executing complex financial and capital-raising transactions,
both domestically and internationally. He focuses on sourcing and leading the execution of private and
public company sell-side mergers & acquisitions, corporate carve-outs and divestitures, management
buyouts, buy-side programs, distressed and bankruptcy process sales, and international transactions.
Uniquely, Mr. Greyson combines his finance background with over a decade of extensive experience in the
manufacturing, marketing, and distribution of industrial products and services. Collectively, Jay has over 25
years of combined investment banking, private equity, and business experience during which he completed
numerous M&A transactions, including a significant number of cross-border deals.
Marcello Hallake is a Partner in the Sao Paulo office of Jones Day where he focuses
his practice on representing U.S. and European companies, financial institutions, and
investment funds in cross-border mergers and acquisitions, joint ventures, privatizations,
private equity, and other financing transactions, particularly in the area of projects, in
Latin America and around the glob, as well as representing Brazilian and Latin American
companies in cross-border transactions. He also has extensive transactional experience
in advising companies in the energy, telecommunications, media, and technology sectors. Prior to joining
Jones Day, Marcello represented France Telecom in various transactions in Latin America, including the
acquisition and subsequent divestiture of its investment in Intelig Telecomunicações Ltda. of Brazil; the
acquisition and subsequent divestiture of Compania de Telecomunicaciones de El Salvador S.A. de C. V.;
and the sale of Telecom Argentina. He also represented Petrobras in cross-border transactions in the U.S.,
Asia, and Latin America. He is a former chair of the Committee on Inter-American Affairs of the New
York City Bar Association. He has written extensively on matters related to doing business in Brazil and is
frequently invited to speak at conferences related to Latin America.
Meagan Hardcastle is Managing Partner at Harmon Partners, LLC. She assists middle
market companies with performance improvement, crisis management, bank workouts,
financial restructuring, business valuations, commercial litigation support, financial
due diligence, and other related services. She also serves on the Board of Directors of
the Detroit Chapter of the Turnaround Management Association. Meagan is a Certified
Turnaround Professional (CTP), a Certified Fraud Examiner (CFE), is accredited in
Business Valuation (AVA), and holds an MBA from the University of Chicago. She has been the recipient of
several professional awards from M&A Advisor, Crain’s Business Detroit, and DBusiness Magazine, and was
named M&A Advisor’s 2011 Turnaround Professional of the Year.
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James Hill is the Executive Chairman of Benesch and Chair of the firm’s Private Equity
Group. He also serves as an active and practicing member of its Corporate and Securities
Practice Group. Mr. Hill also served as Benesch’s Managing Partner from 1999-2007 and
is a member of the firm’s Executive Committee. He focuses his active practice on publicly
and privately held growth companies, in addition to representing mezzanine finance
providers and equity participants. He primarily handles mergers and acquisitions, public
and private offerings of equity, and public and private offerings of debt. Mr. Hill has published numerous
articles and has been a keynote speaker on the subjects of mergers and acquisitions and dealing with the
formation and ongoing operations of private equity funds and their subsequent acquisitions and dispositions
of portfolio companies. Mr. Hill is also very active with enterprises that do not have a financial sponsor. He
has a strong working knowledge of the transactional arena in transportation and logistics.
Peter F. Kaufman is President of the Gordian Group and heads the firm’s Restructuring
and Distressed M&A practice. Mr. Kaufman has been at Gordian Group since 1990.
Prior to joining the firm, he was the founding Co-chairman of the Committee on
Investment Banking of the American Bankruptcy Institute (ABI). With Henry Owsley,
Gordian Group’s Chief Executive Officer, he is the co-author of the definitive work in
the field, Distressed Investment Banking: To the Abyss and Back. He is national TV’s go-to
authority for restructuring and bankruptcy views. Prior to joining Gordian Group, Mr. Kaufman was a
founding member of First Boston Corporation’s Distressed Securities Group. As an investment banker and
attorney, he has more than 25 years experience solving complex financial challenges. Mr. Kaufman received
a B.A. with honors in History and Art History from Yale College. He also received a J.D. from the University
of Virginia School of Law, where he graduated in the top quarter of his class.
Melissa Kibler Knoll is Senior Managing Director in Mesirow Financial Consulting’s
Chicago office. She has over 20 years of experience providing financial advisory and
litigation services in workouts, bankruptcies, receiverships, and other forums. Ms. Knoll
has led engagement teams in numerous high-profile cases, such as Chrysler, Enron,
Kmart, Bethlehem Steel and Singer, as well as various confidential and other matters in
a broad range of industries. Ms. Knoll was previously a partner in KPMG’s Corporate
Recovery practice after starting her career at PriceWaterhouse. She holds the CPA, CIRA, CTP, and CFF
designations. She is a President of the American Bankruptcy Institute and is a Fellow of the American
College of Bankruptcy. Ms. Knoll earned her BBA in accounting summa cum laude from Texas A&M
University and her MBA, graduating first in her class, from Southern Methodist University. She was named
the 2003 CIRA Gold Medal Winner and one of Crain’s Chicago Business 2004 “40 Under 40.”
Henry S. Miller is Chairman of Marblegate Asset Management, LLC, since its formation
in 2009. He was also Co-Founder, Chairman, and a Managing Director of Miller
Buckfire & Co., LLC, from 2002, until his retirement in June 2011, and Chief Executive
Officer until December 31, 2009. Prior to founding Miller Buckfire, Mr. Miller was Vice
Chairman and a Managing Director at Dresdner Kleinwort Wasserstein (DKW), where
he served as the global head of the firm’s financial restructuring group. Before DKW,
Mr. Miller was Managing Director and Head of both the Restructuring Group and Transportation Industry
Group of Salomon Brothers. Mr. Miller received his B.A. from Fordham University College of Arts and
Sciences (now called Fordham College at Rose Hill) in 1968 and an M.B.A. from Columbia University’s
Graduate School of Business in 1970. He is a Trustee of Save the Children, The Washington Institute for
Near East Policy and Fordham University, a member of the board of directors of AIG, and a member of the
Board of Overseers of Columbia University’s Graduate School of Business. Mr. Miller is a former Trustee of
the Turnaround Management Association and was recently inducted into the TMA Hall of Fame.
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Albert Notini is a Senior Advisor at New Mountain Capital. Mr. Notini joined New
Mountain in August 2007. From 2007 to 2011, Mr. Notini was the Chairman and Chief
Executive Officer of New Mountain portfolio company Apptis Inc. From 2004 to 2007,
Mr. Notini was the President and Chief Operating Officer of Sonus Networks, Inc. Prior
to joining Sonus, Mr. Notini was the Chief Financial Officer of Manufacturers’ Services
Ltd. (MSL) from 2000 to 2004. Before MSL, Mr. Notini was Executive Vice President for
Corporate Development and Administration at NASDAQ-listed Wang Global Corporation from 1994 to
1999. Mr. Notini began his career in 1984 at the law firm Hale and Dorr, LLP (now WilmerHale, LLP) where
he was elected a Senior Partner. Mr. Notini served as Law Clerk to the Chief Justice of the Massachusetts
Supreme Judicial Court from 1983 to 1984 after receiving his J.D. from Boston College Law School where
he served as Editor in Chief of the Law Review. He holds his master’s degree from Boston University and
received his A.B. from Boston College, summa cum laude. He is currently a director of Deltek, Inc., Camber
Corporation, Valet Waste, and Iron Bow.
Patrick O’Keefe is a managing member of O’Keefe. Mr. O’Keefe is recognized as
an expert in the fields of corporate reorganization, debt restructuring, turnaround
consulting, and refinancing solutions. Over the past 25 years of his career, Mr.
O’Keefe has been active as a financial consultant and turnaround advisor to underperforming businesses in various industries, including retail, construction, automotive,
manufacturing, and real estate. He has successfully completed assignments in outof-court and Chapter 11 restructurings. Previously Mr. O’Keefe was President of the Detroit Chapter of
the Turnaround Management Association, a past member of International Turnaround Management
Association Board, and a former advisory board member of the University of Detroit Turnaround
Management Program.
Henry F. Owsley is a Co-Founder and Chief Executive Officer of the Gordian Group.
Since co-founding Gordian Group in 1988, he has led many of the firm’s financing,
advisory and merger transactions, as well as expert witness engagements. Mr. Owsley
has also co-authored the leading book in his field, Distressed Investment Banking: To
the Abyss and Back. Prior to co-founding Gordian Group, Mr. Owsley was at Goldman
Sachs, where he founded the firms’ Workout Group. While at Goldman Sachs, he was
also a founding member of its Technology Group. Mr. Owsley received a B.S. in Engineering, summa
cum laude, from Princeton University and an M.S. from the Sloan School of Management, Massachusetts
Institute of Technology. His honors included Phi Beta Kappa, Tau Beta Pi, and Sigma Xi.
Christopher L. Picone is the Founder, President and General Counsel of Picone
Advisory Group, LLC. Mr. Picone has significant experience in all phases of financial
restructurings, operations, turnaround situations, bankruptcy, liquidations, litigation
support matters, real estate development, construction, and asset management. His legal
and business career encompasses over 30 years, serving in various executive management
positions and as a trusted advisor to businesses of all sizes in a variety of different
industries. Following over a decade of private law practice, Mr. Picone moved to the corporate sector serving
as President, Chief Operating Officer and General Counsel for several large Chicago-based firms. Among
his recent roles, Mr. Picone served as the Chief Restructuring Officer in the Sea Launch Company (an
international telecommunications satellite launch firm) Chapter 11 proceeding. He also served as Financial
Advisor to TVI Corporation (a manufacturer of powered air respirators, gas masks and filters, specialized
shelters, and mobile mortuary systems) in its Chapter 11 proceeding. Mr. Picone has also supervised the
liquidation of numerous businesses in and out of bankruptcy.
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Dr. John Piret leads Newbury Piret’s international M&A activities, with an emphasis
on assisting European buyers who seek expansion opportunities in the U.S. markets.
As an investment banker and CEO, Dr. Piret has negotiated private equity investment,
licensing, and joint venture/strategic alliances agreements. His specialties include
strategic and financial advisory services with an international focus; in-depth acquisition
search for the U.S. and abroad; managing cross-cultural relations and problem-solving;
and performing sale, licensing, and valuation advisory of U.S. assets. He is expert at valuing and evaluating
technologies, intangibles, and companies, and is an Accredited Valuations Analyst. Dr. Piret has extensive
experience in the formation and development of technological and engineering companies. Previously,
he was President and Founder of Corion Technologies, Inc., a maker of static electricity elimination
instruments for process industries, focusing on sales, manufacturing, engineering and product development.
In addition, Dr. Piret is a Director of Nascent Technology Corporation, an avionics technology company
from MIT; a member of the President’s Council of the Olin College of Engineering; a mentor at
MIT’s Venture Mentoring Service; and previously served on the Advisory Committee for Shareholder
Responsibility for Harvard University’s Endowment Fund.
Anthony G. Polazzi is a Managing Director at Sun Capital Partners. Mr. Polazzi has
spent more than a decade working in private equity and leveraged finance. Prior
to joining Sun Capital Partners in 2003, Mr. Polazzi worked as an Associate in the
Leveraged Finance Group of CIBC World Markets. He received dual Bachelor of Arts
degrees in Economics and Mathematics from Claremont McKenna College.

John Potter is a partner in PwC’s Deals, specializing in providing strategic, financial,
economic and accounting analyses involving complex business and transaction issues to
both private equity and multinational corporate clients. He also has extensive experience
in the capital-raising process and financial-reporting requirements, which provides an
integral connection throughout the deal process. Mr. Potter’s experience includes both
buy-side and sell-side due advisory work across the deal continuum from strategy to
execution. His clients range from middle market to large cap corporations and private equity firms. His
experience spans the U.S., the U.K., and other developed and emerging markets. Mr. Potter has a Bachelor’s
in Business Administration from the University of Notre Dame and a Masters of Business Administration
from the Kellogg School of Management. He is a Certified Public Accountant.
Skip Prichard is the President & Chief Executive Officer of Ingram Content Group
Inc. He is an accomplished CEO, turnaround business leader, and keynote speaker.
Skip Prichard is known for his track record of successfully repositioning companies
and improving results. Most recently, Mr. Prichard served for five years as President
& CEO of Ingram Content Group, a $1.5B+ global provider of physical and digital
content. During that time, he returned the company to a profitable position and oversaw
significant growth in the past few years. Additionally, he expanded Ingram’s international locations to
continental Europe and Australia, strengthened its digital offerings, and repositioned the company as a
service provider. Prior to his appointment at ICG, Mr. Prichard was CEO of ProQuest I&L where he led a
successful transformation, achieving double-digit growth and returning the company to profitability. Earlier
in his career, Mr. Prichard held a number of executive positions with LexisNexis. Mr. Prichard’s popular
Leadership Insights blog can be found at www.skipprichard.com.
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Geoffrey Raicht is a Partner at Proskauer LLP. He serves in the Bankruptcy &
Restructuring Group in the New York office. His practice focuses on debtors’ and creditors’
rights in large, complex Chapter 11 cases, representing debtors, creditors, official creditors
committees and lenders, as well as issuers and backstop purchasers of rights offerings
implemented in Chapter 11 proceedings, investment managers of hedge funds and
structured investment vehicles, and asset purchasers in section 363 sales and receiverships.
Recent and significant bankruptcy cases in which he has represented clients include BankUnited Lisbon
Valley Mining, Advanta Corp., Chesapeake Corp., Circuit City, Eclipse Aviation, General Growth Properties,
General Motors, RadLAX, and River Road. Mr. Raicht has been recognized by Legal 500 as one of the leading
lawyers in his field. He served as a law clerk to the Honorable Jeffrey H. Gallet, United States Bankruptcy
Judge for the Southern District of New York, from 1997 to 1999. He received his J.D. in 1997 from the CUNY
School of Law, earned both his M.P.A. in 1992 from New York University and his B.A. in 1990 from New York
University.
Euan Rellie is Joint Founder and Senior Managing Director of Business Development
Asia (BDA) and is based in New York. Since founding BDA in 1996, Mr. Rellie has worked
in Singapore, New York, and London and across China, Taiwan, Korea, Japan, India, and
the Middle East. From 1990 to 1996 he worked in the Corporate Finance Department
of Schroders, the leading U.K. investment bank, now a part of Citigroup. For most of his
time at Schroders, Mr. Rellie worked on behalf of Western multinationals, assisting them
in their international development. In 1995 and 1996, he was head of SE Asia Execution for Schroders’ AsiaPacific Regional Advisory group. Mr. Rellie’s clients in Asia have included BUPA, DuPont, Hanjin, ICI, Intel,
Kra Foods, Lubrizol, Nalco, Parker Hannifin, Philip Morris, Reuters, Rohm and Haas, Sara Lee and Tenneco.
He was educated at Eton College and Cambridge University (BA Hons, History) and is a Corporate Finance,
Specialist Registered Representative.
Andrew Rice is Senior Vice President of International Business at The Jordan Company
(“TJC”). Mr. Rice travels extensively assisting Jordan companies with their expansion
overseas. Since 1990, he has helped coordinate over 45 acquisitions, JVs, and wholly
owned start-up operations for TJC in China, Russia, India, Malaysia, Europe, Mexico,
Brazil, and other countries. Mr. Rice is currently focused on China. Mr. Rice earned a
B.S. in Industrial Engineering and an M.S. in Engineering Administration, both from
New Mexico State University. He also completed one year of graduate studies in international economics at
the University of Melbourne, Australia, where he studied as a Rotary Foundation Graduate Fellow. Mr. Rice
currently serves as Global Vice Chairman of the Association for Corporate Growth and is a member of the
Board of Directors of the U.S.-China Chamber of Commerce. Formerly, he was on the Board of the Illinois
Finance Authority and the Washington, D.C.-based Small Business Exporters Association.
David Roady is the Senior Director and Head of Strategic Communications - M&A
Practice at FTI Consulting. He advises clients on critical communications and business
strategies facing enterprises during moments of change, including mergers & acquisitions,
merger integration, restructurings, business transformation, and regulatory and litigation
issues. Mr. Roady leads the multi-practice team advising Allstate and also is a senior
member of teams that advise The Coca-Cola Company, FTI Consulting, Citadel, Legg
Mason, and Radian. Since 2008, Mr. Roady has led M&A teams that advised The Coca-Cola Company,
Allstate, KCI, Teva, Cooper Industries, and Tokio Marine among others in their respective acquisitions. Mr.
Roady joined FTI Consulting with 10+ years of experience in mergers & acquisitions and merger integration,
most recently as Senior Vice President in M&A for Marsh & McLennan & Co. and as a Director in Corporate
Development for American Express. Since graduating from the Harvard Business School in 1999, Mr. Roady
has served as an investment banker at UBS in London and led multinational teams in M&A and most aspects
of corporate financial management, including treasury, investor relations and business development.
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Wilbur L. Ross is the Chairman and CEO of WL Ross & Co. LLC. He has been involved
in the restructuring of over $200 billion of defaulted companies’ assets around the world.
In 1998, Fortune Magazine called him “the King of Bankruptcy.” In 1999, President Kim
Dae Jung awarded Ross a medal for his help during Korea’s 1998 financial crisis. Ross
is a former Chairman of the Smithsonian National Board. Earlier, President Clinton
had appointed him to the Board of the U.S.-Russia Investment Fund, and he served as
privatization advisor to former Mayor Rudolph Giuliani. Mr. Ross serves on the Executive Committee of
the New York City Partnership and of the Japan Society and is a member of the Chairman’s Circle of the
U.S.-India Business Council. He is a member of the Business Roundtable and is a Board member of the Yale
University School of Management, which has presented him with its Legend of Leadership Award. He is also
a member of the Committee on Capital Markets Regulation.
Selig Sacks is Partner and Co-Chair of the U.S./Greater China Corporate Practice
at Foley & Lardner, LLP. He is a member of the firm’s Transactional & Securities,
International, and Private Equity & Venture Capital Practices. Mr. Sacks focuses his
practice on representing U.S. clients doing business in China and Chinese companies
making foreign direct investment in the United States. His clients span a broad spectrum
of industries, including energy, agriculture, pharmaceuticals, green technology, consumer
products, new media, real estate and infrastructure. He also represents private equity sponsors and investors.
Mr. Sacks regularly counsels public and private entities in general corporate and governance issues, SEC
investigations, and crisis management. The Co-Chair of the M&A Advisor’s Annual International and Cross
Border Summits, Mr. Sacks is a sought-after expert on U.S./Sino relations.
David S. Schaefer is New York Managing Partner and Chair of the Corporate
Department at Loeb & Loeb LLP, a multi-service law firm with more than 300 attorneys
across six offices in the United States and Beijing, China. Schaefer is one of the country’s
foremost dealmakers, concentrating his practice in the areas of mergers and acquisitions,
corporate finance, private investment fund formation, corporate restructurings, and
other strategic transactions. His clients range from multinational corporations to closely
held companies and include strategic and financial investors, as well as boards of directors and special
committees. Many are active in the following industries: financial services, including investment banks and
private investment funds; entertainment and media; and information technology. Schaefer specializes in
finding solutions to complex problems, shaping strategies and tactics to realize those solutions, and forging
consensus among stakeholders with divergent interests. In 2012 he was honored at the 2012 ACG NY and
M&A Advisor’s Champion’s Awards as a finalist for the “Dealmaker of the Year” award. He earned his J.D.
from New York University School of Law and his B.S. from Massachusetts Institute of Technology.
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Mark Sirower is a Principal at Deloitte Consulting in New York and U.S. leader of the
firm’s M&A Strategy practice. Previously, he co-founded and built the Transaction
Services Strategy Group at PricewaterhouseCoopers to over 50 professionals in four
years. For five years prior, Mark was global leader of the M&A practice with The Boston
Consulting Group in New York where he developed the BCG corporate development
framework and innovative approaches to crafting and executing corporate, business,
and M&A strategy. Prior to joining BCG, he taught Mergers and Acquisitions at the Wharton School and
consulted extensively on strategy and valuation issues in M&A transactions. Mr. Sirower actively advises
corporate and private equity clients in growth strategy and innovation, M&A strategy and governance,
target screening, commercial due diligence, synergy testing, investor relations, and post-merger integration
engagements. He also advises boards on governance issues related to M&A decisions. He has been most
active in helping consumer goods, financial services, industrial goods, and pharmaceutical companies
rethink and grow their businesses profitably through M&A. He focuses on transforming clients from merely
reacting to growth opportunities to having the capability to proactively determine growth priorities, find the
best opportunities, and grow shareholder value. He has a reputation for leading-edge thinking, outstanding
client relationships, and spotting talent and developing and mentoring successful consulting teams.
Marshall Sonenshine is currently the Chairman and Managing Partner of Sonenshine
Partners. Mr. Sonenshine began his pursuit of the M&A middle market industry at
Solomon Brothers where he handled M&A and corporate finance assignments. In 1996,
he joined BT Wolfensohn as a partner handling media and transportation M&A. He
is known for advising transactions for some of the largest companies in the nation.
Sonenshine has led teams closing deals as large as $20 billion. In addition to Sonenshine
Partners, Marshall dedicates his time to educating the future leaders of M&A at Columbia Business School.
He is also Vice Chairman of the Board of Arts Connection, and trustee and member of the Executive of the
International Center of Photography.
Robert Strang is the CEO of Investigative Management Group. Bob is one of the
world’s leading corporate investigative and security specialists serving major financial
institutions, Fortune 500 companies, large law firms, and high net-worth individuals
and families. Mr. Strang began his law enforcement career in 1979 with the Federal
Bureau of Investigation in Washington, D.C. In December of 1980, he graduated from
the Department of Justice’s Special Agent Basic Training class. From 1980 to 1989,
Mr. Strang was a Special Agent with the Drug Enforcement Administration. ere, he distinguished
himself on numerous occasions, winning four major U.S. Department of Justice awards and two letters of
commendation from the U.S. Attorney’s office. In 2003, Mr. Strang formed Investigative Management group
to manage a number of complex global investigations involving proxy fights, due diligence investigations,
litigation, hostile threats, bankruptcies, and a range of other business challenges. Mr. Strang currently serves
as Director for the New York City’s Economic Development Corporation; Chairman of the Governance
Committee and a member of its Executive and Legal Committees; Chairman of the New York City Civil
Service Screening Committee; Director of D.A.R.E. America and member of its Executive Committee;
Advisor to the University of Florida’s Psychiatry & Addiction Advisory Board; and Director at several
nonprofit organizations.
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Stephen J. Toy is a Managing Director of WL Ross & Co. LLC. He is currently the Chair
of the firm’s Investment Committee and a member of the Office of the Chairman. Toy
primary focuses on global distressed private equity investments with recent platform
companies including International Automotive Components Group NA LLC, Plascar SA,
VTG AG, 360networks Corp., and Kansai Sawayaka Bank Ltd. Toy currently serves on
the Board of International Automotive Components Group NA LLC and Amalgamated
Bank. He has been with WL Ross & Co. LLC since its founding in 2000. Prior to that, his background
includes mergers & acquisitions and corporate restructuring advisory at Rothschild Inc., and public finance
advisory at O’Brien Partners Inc. Toy holds a B.S. in Business Administration from the State University of
New York at Albany.
William Alexander Vacca, Ph.D., is Corporate Director, Business Assessment, for a
global security company. In this role, he is responsible for assessing and forecasting
the broader strategic, financial, and technological trends affecting the global defense
industry and evaluating options for the company’s strategic trajectory. He joined the
firm in 2001. Dr. Vacca has also done pro bono research and analysis for OSD-Director
of Net Assessment, Naval Research Advisory Committee, and the Industrial College of
the Armed Forces. He serves as lead for the TechAmerica (f/k/a GEIA) Defense Industry Outlook team.
A native of Milwaukee, Wisconsin, Dr. Vacca received his BA in Political Science from Miami University
of Ohio in 1995. He earned an MA in Political Science and International Relations from the University
of Kentucky in 1997, and a Ph.D. in Political Science at Rutgers University in 2009. His work has been
published in Survival, Parameters: The Journal of the US Army War College, and The Wall Street Journal. In
2011 Dr. Vacca was named to the 25th Anniversary Board of Advisors for the Belin-Blank Center for Talent
Development and Gifted Education at the University of Iowa. Dr. Vacca is a member of the International
Institute of Strategic Studies, the International Studies Association (Security and Intelligence sections), the
Royal United Service Institute, the Navy League of the United States, and the Association of Old Crows. He
is married to the former Eva Vychodilová and resides in San Pedro, California, with their two sons, Niccolò
and Tomi.
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Merrill DataSite is a secure virtual data room (VDR) solution that
optimizes the due diligence process by providing a highly efficient
and secure method for sharing key business information between
multiple parties. Merrill DataSite provides unlimited access for users
worldwide, as well as real-time activity reports, site-wide search at
the document level, enhanced communications through the Q&A feature, and superior project
management service - all of which help reduce transaction time and expense. Merrill DataSite’s
multilingual support staff is available from anywhere in the world, 24/7, and can have your VDR
up and running with thousands of pages loaded within 24 hours or less.
With its deep roots in transaction and compliance services, Merrill Corporation has a cultural,
organization-wide discipline in the management and processing of confidential content. Merrill
DataSite is the first VDR provider to understand customer and industry needs by earning an
ISO/IEC 27001:2005 certificate of registration – the highest standard for information security –
and is currently the world’s only VDR certified for operations in the United States, Europe, and
Asia. Merrill DataSite’s ISO certification is available for review at: www.datasite.com/security.
htm.
As the leading provider of VDR solutions, Merrill DataSite has empowered nearly 2 million
unique visitors to perform electronic due diligence on thousands of transactions totaling
trillions of dollars in asset value. Merrill DataSite VDR solution has become an essential tool in
an efficient and legally defensible process for completing multiple types of financial transactions.
Learn more by visiting www.datasite.com today.
The M&A Advisor was founded in 1998 to offer insights and
intelligence on middle market M&A activities. Over the past fifteen
years we have established a premier global network of M&A,
Turnaround, and Finance professionals. Today we have the privilege of presenting, recognizing
the achievements of, and facilitating connections among the industry’s top performers
throughout the world with a comprehensive range of services including:
M&A ADVISOR SUMMITS. Exclusive gatherings of the industry “thought leaders.”
M&A ADVISOR AWARDS. Recognizing excellence and accomplishments of the leading firms
and professionals.
M&A CONNECTS. Direct connection service for domestic and international dealmakers and
service providers.
M&A ALERTS. Delivering relevant news and the industry leader’s perspective.
MandA.TV. Reporting on the key industry events and interviewing the newsmakers.
M&A MARKET INTEL. Comprehensive research and reporting on the key issues facing the
industry.
M&A LINKS. The industry’s largest global network of M&A, Turnaround, and Finance
Professionals.
To learn more about the M&A Advisor’s leadership services contact info@maadvisor.com
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